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Secure Borders, Economic
Opportunity and Immigration
Reform Act of 2007

SEC. 1. EFFECTIVE DATE TRIGGERS.

(a) With the exception of the probationary benefits conferred by
Section 601(h), the provisions of Subtitle C of Title IV, and the
admission of aliens under Section 101(a)(15)(H)(ii) of the Immigration
and Nationality Act (8 U.S.C. 1101(a)(15)(H)(ii)), as amended by Title
v,

(i) the programs established by Title IV of this Act; and

(i) the programs established by Title VI of this Act that grant
legal status to any individual or adjust the current status of any
individual who is unlawfully present in the United States to that
of an alien lawfully admitted for permanent residence,

shall become effective on the date that the Secretary submits a written
certification to the President and the Congress that the following
border security and other measures are funded, in place, and in
operation:

(1) Staff Enhancements for Border Patrol: The U.S. Customs and
Border Protection (CBP) Border Patrol has, in its continued effort
to increase the number of agents and support staff, hired 18,000
agents;

(2) Strong Border Barriers: Have installed at least 200 miles of
vehicle barriers, 370 miles of fencing, and 70 ground-based
radar and camera towers along the southern land border of the
United States, and have deployed 4 Unmanned Aerial Vehicles
and supporting systems;

(3) Catch and Return: The Department of Homeland Security is
detaining all removable aliens apprehended crossing the
southern border, except as specifically mandated by law or
humanitarian circumstances, and U.S. Immigration and Customs
Enforcement (ICE) has the resources to maintain this practice,
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including resources to detain up to 27,500 aliens per day on an
annual basis;

(4) Workplace Enforcement Tools: As required through all the
provisions of Title III of this Act, the Department of Homeland
Security has established and is using secure and effective
identification tools to prevent unauthorized workers from
obtaining jobs in the United States. These tools shall include, but
not be limited to, establishing:

(i) strict standards for identification documents that must
be presented in the hiring process, including the use of
secure documentation that contains a photograph,
biometrics, and/or complies with the requirements for such
documentation under the REAL ID Act; and

(ii) an electronic employment eligibility verification system
that queries federal and state databases to restrict fraud,
identity theft, and use of false social security numbers in
the hiring process by electronically providing a digitized
version of the photograph on the employee’s original
federal or state issued document or documents for
verification of the employee’s identity and work eligibility;
and

(5) Processing Applications of Aliens: The Department of
Homeland Security has received and is processing and
adjudicating in a timely manner applications for Z nonimmigrant
status under Title VI of this Act, including conducting all
necessary background and security checks.

(b) It is the sense of Congress that the border security and other
measures described in such subsection can be completed within 18
months of enactment, subject to the necessary appropriations.

(c) The President shall submit a report to Congress detailing the
progress made in funding, appropriating, contractual agreements
reached, and specific progress on each of the measures include in

(a)(1)-(5):
(i) 90 days after the date of enactment; and

(ii) every 90 days thereafter until the terms of this section have
been met.
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If the President determines that sufficient progress is not being made,
the President shall include in the report specific funding
recommendations, authorization needed, or other actions that are
being undertaken by the Department.

TITLE I—BORDER ENFORCEMENT

Subtitle A—Assets for Controlling United
States Borders.
SEC. 101. ENFORCEMENT PERSONNEL.

(a)

5/18/2007

Additional Personnel-

(1) U.S. CUSTOMS AND BORDER PROTECTION OFFICERS -
In each of the fiscal years 2008 through 2012, the
Secretary shall, subject to the availability of
appropriations, increase by not less than 500 the number
of positions for full-time active duty CBP officers and
provide appropriate training, equipment, and support to
such additional CBP officers.

(2) INVESTIGATIVE PERSONNEL-

(A) IMMIGRATION AND CUSTOMS ENFORCEMENT
INVESTIGATORS- Section 5203 of the Intelligence
Reform and Terrorism Prevention Act of 2004 (Public
Law 108-458; 118 Stat. 3734) is amended by
striking “800' and inserting ~1000'.

(B) ADDITIONAL PERSONNEL- In addition to the
positions authorized under section 5203 of the
Intelligence Reform and Terrorism Prevention Act of
2004, as amended by subparagraph (A), during each
of the fiscal years 2008 through 2012, the Secretary
shall, subject to the availability of appropriations,
increase by not less than 200 the number of
positions for personnel within the Department
assigned to investigate alien smuggling.

(3) DEPUTY UNITED STATES MARSHALS- In each of the
fiscal years 2008 through 2012, the Attorney General
shall, subject to the availability of appropriations, increase
by not less than 50 the number of positions for full-time
active duty Deputy United States Marshals that assist in
matters related to immigration.



01NN B WD o~

11
12
13
14
15

16

17
18
19
20
21

22
23
24
25

26
27
28

29
30

31
32
33
34
35
36
37

38
39

DRAFT - FOR DISCUSSION PURPOSES ONLY

May 18,2007 11:58 p.m.

(4) RECRUITMENT OF FORMER MILITARY PERSONNEL-

(A) IN GENERAL- The Commissioner of United States
Customs and Border Protection, in conjunction with
the Secretary of Defense or a designee of the
Secretary of Defense, shall establish a program to
actively recruit members of the Army, Navy, Air
Force, Marine Corps, and Coast Guard who have
elected to separate from active duty.

(B) REPORT- Not later than 180 days after the date
of the enactment of this Act, the Commissioner shall
submit a report on the implementation of the
recruitment program established pursuant to
subparagraph (A) to the Committee on the Judiciary
of the Senate and the Committee on the Judiciary of
the House of Representatives.

(b) Authorization of Appropriations-

(1) U.S. CUSTOMS AND BORDER PROTECTION OFFICERS -
There are authorized to be appropriated to the Secretary
such sums as may be necessary for each of the fiscal years
2008 through 2012 to carry out paragraph (1) of
subsection (a).

(2) DEPUTY UNITED STATES MARSHALS- There are
authorized to be appropriated to the Attorney General such
sums as may be necessary for each of the fiscal years
2008 through 2012 to carry out subsection (a)(3).

(3) BORDER PATROL AGENTS- Section 5202 of the
Intelligence Reform and Terrorism Prevention Act of 2004
(118 Stat. 3734) is amended to read as follows:

“SEC. 5202. INCREASE IN FULL-TIME BORDER PATROL

AGENTS.

" (a) Annual Increases- The Secretary of Homeland Security
shall, subject to the availability of appropriations for such
purpose, increase the number of positions for full-time active-
duty border patrol agents within the Department of Homeland
Security (above the number of such positions for which funds
were appropriated for the preceding fiscal year), by not less
than—

5/18/2007

"(1) 2,000 in fiscal year 2007;
"(2) 2,400 in fiscal year 2008;
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"(3) 2,400 in fiscal year 2009;
“(4) 2,400 in fiscal year 2010;
“(5) 2,400 in fiscal year 2011; and
'(6) 2,400 in fiscal year 2012.

" (b) Northern Border- In each of the fiscal years 2008 through
2012, in addition to the border patrol agents assigned along the
northern border of the United States during the previous fiscal
year, the Secretary shall assign a number of border patrol
agents equal to not less than 20 percent of the net increase in
border patrol agents during each such fiscal year.

" (c) Authorization of Appropriations- There are authorized to be
appropriated such sums as may be necessary for each of fiscal
years 2008 through 2012 to carry out this section.'.

SEC. 102. TECHNOLOGICAL ASSETS.

(a) Acquisition—Subject to the availability of appropriations for such
purpose, the Secretary shall procure additional unmanned aerial
vehicles, cameras, poles, sensors, and other technologies necessary to
achieve operational control of the borders of the United States.

(b) Increased Availability of Equipment—The Secretary and the
Secretary of Defense shall develop and implement a plan to use
authorities provided to the Secretary of Defense under chapter 18 of
title 10, United States Code, to increase the availability and use of
Department of Defense equipment, including unmanned aerial
vehicles, tethered aerostat radars, and other surveillance equipment,
to assist the Secretary in carrying out surveillance activities conducted
at or near the international land borders of the United States to
prevent illegal immigration.

(c) Authorization of Appropriations—There are authorized to be
appropriated to the Secretary such sums as may be necessary for each
of the fiscal years 2008 through 2012 to carry out subsection (a).

SEC. 103. INFRASTRUCTURE.

Section 102 of the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996 (8 U.S.C. 1103 note) is amended—

(1) in subsection (a), by striking “Attorney General, in
consultation with the Commissioner of Immigration and
Naturalization,” and inserting “Secretary of Homeland Security”;
and

5/18/2007 5
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(2) in subsection (b)—

(A) by redesignating paragraphs (1), (2), (3), and (4) as
paragraphs (2), (3), (4), and (5), respectively;

(B) by inserting before paragraph (2), as redesignated, the
following:

“(1) FENCING NEAR SAN DIEGO, CALIFORNIA —In carrying out
subsection (a), the Secretary shall provide for the construction
along the 14 miles of the international land border of the United
States, starting at the Pacific Ocean and extending eastward, of
second and third fences, in addition to the existing reinforced
fence, and for roads between the fences.”.

SEC. 104. PORTS OF ENTRY.

Section 102 of the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996, Division C of Public Law 104-208, is
amended by the addition, at the end of that section, of the following
new subsection:

“(e) Construction and Improvements —The Secretary is authorized
to—

(1) construct additional ports of entry along the international
land borders of the United States, at locations to be determined by
the Secretary; and

(2) make necessary improvements to the ports of entry.”.

Subtitile B—Other Border Security
Initiatives
SEC. 111. BIOMETRIC ENTRY-EXIT SYSTEM.

(a) Collection of Biometric Data From Aliens Entering and Departing
the United States —Section 215 (8 U.S.C. 1185) is amended—

(1) by redesignating subsection (c) as subsection (g);

(2) by moving subsection (g), as redesignated by paragraph (1),
to the end; and

(3) by inserting after subsection (b) the following:

“(c) The Secretary is authorized to require aliens entering and
departing the United States to provide biometric data and other
information relating to their immigration status.”.

(b) Inspection of Applicants for Admission—Section 235(d) (8 U.S.C.

5/18/2007 6
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1225(d)) is amended by adding at the end the following:

“(5) AUTHORITY TO COLLECT BIOMETRIC DATA—In conducting
inspections under subsections (a) and (b), immigration officers are
authorized to collect biometric data from—

“(A) any applicant for admission or any alien who is paroled
under section 212(d)(5), seeking to or permitted to land
temporarily as an alien crewman, or seeking to or permitted
transit through the United States; or

“(B) any lawful permanent resident who is entering the
United States and who is not regarded as seeking admission
pursuant to section 101(a)(13)(C).".

(c) Collection of Biometric Data From Alien Crewmen—Section 252
(8 U.S.C. 1282) is amended by adding at the end the following:

“(d) An immigration officer is authorized to collect biometric data
from an alien crewman seeking permission to land temporarily in the
United States.”.

(d) Grounds of Inadmissibility—Section 212 (8 U.S.C. 1182) is
amended—

(1) in subsection (a)(7), by adding at the end the following:

“(C) WITHHOLDERS OF BIOMETRIC DATA—AnNY alien who fails or
has failed to comply with a lawful request for biometric data
under section 215(c), 235(d), or 252(d) is inadmissible.”; and

(2) in subsection (d), by inserting after paragraph (1) the
following:

“(2) The Secretary may waive the application of subsection
(a)(7)(C) for an individual alien or class of aliens.”.

(e) Implementation.—Section 7208 of the 9/11 Commission
Implementation Act of 2004 (8 U.S.C. 1365b) is amended—

(1) in subsection (c), by adding at the end the following:

“(3) IMPLEMENTATION.—In fully implementing the automated
biometric entry and exit data system under this section, the
Secretary is not required to comply with the requirements of
chapter 5 of title 5, United States Code (commonly referred to as
the Administrative Procedure Act) or any other law relating to
rulemaking, information collection, or publication in the Federal
Register.”; and

(2) in subsection (1)—

5/18/2007 7
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(A) by striking “There are authorized” and inserting the
following:

“(1) IN GENERAL—There are authorized”; and
(B) by adding at the end the following:

“(2) IMPLEMENTATION AT ALL LAND BORDER PORTS OF ENTRY—There are
authorized to be appropriated such sums as may be necessary for
each of fiscal years 2008 and 2009 to implement the automated
biometric entry and exit data system at all land border ports of
entry.”.

SEC. 112. UNLAWFUL FLIGHT FROM IMMIGRATION OR
CUSTOMS CONTROLS.

(a) In General- Section 758 of Title 18, United States Code, is
amended to read as follows:

“758. Unlawful Flight from Immigration or Customs Controls
“(a) Evading a checkpoint- Any person who, while operating a
motor vehicle or vessel, knowingly flees or evades a checkpoint
operated by the Department of Homeland Security or any other
Federal law enforcement agency, and then knowingly or recklessly
disregards or disobeys the lawful command of any law enforcement
agent, shall be fined under this title, imprisoned not more than five
years, or both.

“(b) Failure to stop- Any person who, while operating a motor
vehicle, aircraft, or vessel, knowingly or recklessly disregards or
disobeys the lawful command of an officer of the Department of
Homeland Security engaged in the enforcement of the immigration,
customs, or maritime laws, or the lawful command of any law
enforcement agent assisting such officer, shall be fined under this
title, imprisoned not more than two years, or both.

“(c) Alternative penalties- Notwithstanding the penalties provided
in subsection (a) or (b), any person who violates such subsection
shall—

“(1) be fined under this title, imprisoned not more than 10
years, or both, if the violation involved the operation of a motor
vehicle, aircraft, or vessel—

“(A) in excess of the applicable or posted speed limit,

“(B) in excess of the rated capacity of the motor vehicle,
aircraft, or vessel, or

"(C) in an otherwise dangerous or reckless manner;

5/18/2007 8
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“(2) be fined under this title, imprisoned not more than 20
years, or both, if the violation created a substantial and
foreseeable risk of serious bodily injury or death to any person;

“(3) be fined under this title, imprisoned not more than 30
years, or both, if the violation caused serious bodily injury to any
person; or

“(4) be fined under this title, imprisoned for any term of years or
life, or both, if the violation resulted in the death of any person.

“(d) Attempt and conspiracy- Any person who attempts or
conspires to commit any offense under this section shall be punished
in the same manner as a person who completes the offense.

“(e) Forfeiture- Any property, real or personal, constituting or
traceable to the gross proceeds of the offense and any property, real
or personal, used or intended to be used to commit or facilitate the
commission of the offense shall be subject to forfeiture.

“(f) Forfeiture procedures- Seizures and forfeitures under this
section shall be governed by the provisions of chapter 46 of this title,
relating to civil forfeitures, including section 981(d) of such title,
except that such duties as are imposed upon the Secretary of the
Treasury under the customs laws described in that section shall be
performed by such officers, agents, and other persons as may be
designated for that purpose by the Secretary of Homeland Security or
the Attorney General. Nothing in this section shall limit the authority
of the Secretary to seize and forfeit motor vehicles, aircraft, or vessels
under the Customs laws or any other laws of the United States.

“(g) Definitions- For purposes of this section—

“(1) The term “checkpoint” includes, but is not limited to, any
customs or immigration inspection at a port of entry.

“(2) The term “lawful command” includes, but is not limited to,
a command to stop, decrease speed, alter course, or land, whether
communicated orally, visually, by means of lights or sirens, or by
radio, telephone, or other wire communication.

“(3) The term “law enforcement agent” means any Federal,
State, local or tribal official authorized to enforce criminal law, and,
when conveying a command covered under subsection (b) of this
section, an air traffic controller.

“(4) The term “motor vehicle” means any motorized or self-
propelled means of terrestrial transportation.

“(5) The term “serious bodily injury” has the meaning given in

5/18/2007 9
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section 2119(2) of this title.”.

SEC. 113. RELEASE OF ALIENS FROM NONCONTIGUOUS
COUNTRIES.

Section 236(a)(2) (8 U.S.C. 1226(a)(2)) is amended—
(1) by striking “on”;
(2) in subparagraph (A)—

(A) by inserting “except as provided under subparagraph
(B), upon the giving of a” before “bond”; and

(B) by striking “or” at the end;

(3) by redesignating subparagraph (B) as subparagraph (C); and

(4) by inserting after subparagraph (A) the following:
“(B) upon the giving of a bond of not less than $5,000 with

security approved by, and containing conditions prescribed by,

the Secretary or the Attorney General, if the alien—
“(i) is a national of a noncontiguous country;

“(ii) has not been admitted or paroled into the United
States; and

“(iii) was apprehended within 100 miles of the
international border of the United States or presents a
flight risk, as determined by the Secretary of Homeland
Security; or”.

SEC. 114. SEIZURE OF CONVEYANCE WITH CONCEALED
COMPARTMENT: EXPANDING THE DEFINITION OF
CONVEYANCES WITH HIDDEN COMPARTMENTS SUBJECT TO

FORFEITURE.

(a) In General. Section 1703 of Title 19, United States Code is
amended:

(i) by amending the title of such section to read as follows:

“Sec. 1703. Seizure and forfeiture of vessels, vehicles, other
conveyances and instruments of international traffic”;

(ii) by amending the title of subsection (a) to read as follows:

“(a) Vessels, vehicles, other conveyances and instruments of
international traffic subject to seizure and forfeiture”;

5/18/2007 10
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(iii) by amending the title of subsection (b) to read as follows:

“(b) Vessels, vehicles, other conveyances and instruments of
international traffic defined”;

(iv) by inserting “,vehicle, other conveyance or instrument of
international traffic” after the word “vessel” everywhere it
appears in the text of subsections (a) and (b); and

(v) by amending subsection (c) to read as follows:

“(c) Acts constituting prima facie evidence of vessel, vehicle, or
other conveyance or instrument of international traffic engaged
in smuggling “For the purposes of this section, prima facie
evidence that a conveyance is being, or has been, or is
attempted to be employed in smuggling or to defraud the
revenue of the United States shall be --

“(1) in the case of a vessel, the fact that a vessel has
become subject to pursuit as provided in section 1581 of
this title, or is a hovering vessel, or that a vessel fails, at
any place within the customs waters of the United States
or within a customs-enforcement area, to display light as
required by law.

“(2) in the case of a vehicle, other conveyance or
instrument of international traffic, the fact that a vehicle,
other conveyance or instrument of international traffic has
any compartment or equipment that is built or fitted out
for smuggling.”.

(b) Clerical Amendment. The table of sections for Chapter 5 in title
19, United States Code, is amended by striking the items relating to
section 1703 and inserting in lieu thereof the following:

“1703. Seizure and forfeiture of vessels, vehicles, other conveyances
or instruments of international traffic.

“(a) Vessels, vehicles, other conveyances or instruments of
international traffic subject to seizure and forfeiture.

“(b) Vessels, vehicles, other conveyances or instruments of
international traffic defined.

“(c) Acts constituting prima facie evidence of vessel, vehicle, other
conveyance or instrument of international traffic engaged in
smuggling.”

Subtitle C —Other Measures

5/18/2007 11
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SEC. 121. DEATHS AT UNITED STATES-MEXICO BORDER.

(a) Collection of Statistics- The Commissioner of the Bureau of
Customs and Border Protection shall collect statistics relating to deaths
occurring at the border between the United States and Mexico,
including—

(1) the causes of the deaths; and
(2) the total number of deaths.

(b) Report- Not later than 1 year after the date of enactment of
this Act, and annually thereafter, the Commissioner of the Bureau of
Customs and Border Protection shall submit to the Secretary a report
that--

(1) analyzes trends with respect to the statistics collected
under subsection (a) during the preceding year; and

(2) recommends actions to reduce the deaths described in
subsection (a).

SEC. 122. BORDER SECURITY ON CERTAIN FEDERAL LAND.
(a) Definitions- In this section:

(1) PROTECTED LAND- The term " protected land' means
land under the jurisdiction of the Secretary concerned.

(2) SECRETARY CONCERNED- The term " Secretary
concerned' means—

(A) with respect to land under the jurisdiction of the
Secretary of Agriculture, the Secretary of
Agriculture; and

(B) with respect to land under the jurisdiction of the
Secretary of the Interior, the Secretary of the
Interior.

(b) Support for Border Security Needs-

(1) IN GENERAL- To gain operational control over the
international land borders of the United States and to
prevent the entry of terrorists, unlawful aliens, narcotics,
and other contraband into the United States, the
Secretary, in cooperation with the Secretary concerned,
shall provide--

(A) increased U.S. Customs and Border Protection
personnel to secure protected land along the
international land borders of the United States;

5/18/2007 12
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(B) Federal land resource training for U.S. Customs
and Border Protection agents dedicated to protected
land; and

(C) Unmanned Aerial Vehicles, aerial assets, Remote
Video Surveillance camera systems, and sensors on
protected land that is directly adjacent to the
international land border of the United States.

(2) COORDINATION- In providing training for Customs and
Border Protection agents under paragraph (1)(B), the
Secretary shall coordinate with the Secretary concerned to
ensure that the training is appropriate to the mission of
the National Park Service, the United States Fish and
Wildlife Service, the Forest Service, or the relevant agency
of the Department of the Interior or the Department of
Agriculture to minimize the adverse impact on natural and
cultural resources from border protection activities.

(c) Analysis of Damage to Protected Lands- The Secretary and
Secretaries concerned shall develop an analysis of damage to
protected lands relating to illegal border activity, including the
cost of equipment, training, recurring maintenance, construction
of facilities, restoration of natural and cultural resources,
recapitalization of facilities, and operations.

(d) Recommendations- The Secretary shall--

(1) develop joint recommendations with the National Park
Service, the United States Fish and Wildlife Service, and
the Forest Service for an appropriate cost recovery
mechanism relating to items identified in subsection (c);
and

(2) not later than one year from the date of enactment,
submit to the appropriate congressional committees (as
defined in section 2 of the Homeland Security Act of 2002
(6 U.S.C. 101)), including the Subcommittee on National
Parks of the Senate and the Subcommittee on National
Parks, Recreation and Public Lands of the House of
Representatives, the recommendations developed under
paragraph (1).

(e) Border Protection Strategy- The Secretary, the Secretary of
the Interior, and the Secretary of Agriculture shall jointly
develop a border protection strategy that supports the border
security needs of the United States in the manner that best
protects the homeland, including--

5/18/2007
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SEC.

(1) units of the National Park System;
(2) National Forest System land;

(3) land under the jurisdiction of the United States Fish
and Wildlife Service; and

(4) other relevant land under the jurisdiction of the
Department of the Interior or the Department of
Agriculture.

123. SECURE COMMUNICATION.
The Secretary shall, as expeditiously as practicable, develop and

implement a plan to improve the use of satellite communications and
other technologies to ensure clear and secure 2-way communication
capabilities--

(1) among all Border Patrol agents conducting operations
between ports of entry;

(2) between Border Patrol agents and their respective Border

Patrol stations; and

SEC.

(3) between all appropriate border security agencies of the
Department and State, local, and tribal law enforcement
agencies.

124. UNMANNED AIRCRAFT SYSTEMS.

(a) Unmanned Aircraft and Associated Infrastructure- The
Secretary shall acquire and maintain unmanned aircraft systems
for use on the border, including related equipment such as--

(1) additional sensors;

(2) critical spares;

(3) satellite command and control; and

(4) other necessary equipment for operational support.
(b) Authorization of Appropriations-

(1) IN GENERAL- There are authorized to be appropriated
to the Secretary to carry out subsection (a)--

(A) $178,400,000 for fiscal year 2008; and
(B) $276,000,000 for fiscal year 2009.

(2) AVAILABILITY OF FUNDS- Amounts appropriated
pursuant to paragraph (1) shall remain available until
expended.

5/18/2007 14
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SEC. 125. SURVEILLANCE TECHNOLOGIES PROGRAMS.

(a)

5/18/2007

Aerial Surveillance Program-

(1) IN GENERAL- In conjunction with the border
surveillance plan developed under section 5201 of the
Intelligence Reform and Terrorism Prevention Act of 2004
(Public Law 108-458; 8 U.S.C. 1701 note), the Secretary,
not later than 90 days after the date of enactment of this
Act, shall develop and implement a program to fully
integrate and utilize aerial surveillance technologies,
including unmanned aerial vehicles, to enhance the
security of the international border between the United
States and Canada and the international border between
the United States and Mexico. The goal of the program
shall be to ensure continuous monitoring of each mile of
each such border.

(2) ASSESSMENT AND CONSULTATION REQUIREMENTS-
In developing the program under this subsection, the
Secretary shall—

(A) consider current and proposed aerial surveillance
technologies;

(B) assess the feasibility and advisability of utilizing
such technologies to address border threats,
including an assessment of the technologies
considered best suited to address respective threats;

(C) consult with the Secretary of Defense regarding
any technologies or equipment, which the Secretary
may deploy along an international border of the
United States; and

(D) consult with the Administrator of the Federal
Aviation Administration regarding safety, airspace
coordination and regulation, and any other issues
necessary for implementation of the program.

(3) ADDITIONAL REQUIREMENTS-

(A) IN GENERAL- The program developed under this
subsection shall include the use of a variety of aerial
surveillance technologies in a variety of topographies
and areas, including populated and unpopulated
areas located on or near an international border of
the United States, in order to evaluate, for a range
of circumstances--

15
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(i) the significance of previous experiences
with such technologies in border security or
critical infrastructure protection;

(i) the cost and effectiveness of various
technologies for border security, including
varying levels of technical complexity; and

(iii) liability, safety, and privacy concerns
relating to the utilization of such technologies
for border security.

(4) CONTINUED USE OF AERIAL SURVEILLANCE
TECHNOLOGIES- The Secretary may continue the
operation of aerial surveillance technologies while
assessing the effectiveness of the utilization of such
technologies.

(5) REPORT TO CONGRESS- Not later than 180 days after
implementing the program under this subsection, the
Secretary shall submit a report to Congress regarding the
program developed under this subsection. The Secretary
shall include in the report a description of the program
together with such recommendations as the Secretary
finds appropriate for enhancing the program.

(6) AUTHORIZATION OF APPROPRIATIONS- There are
authorized to be appropriated such sums as may be
necessary to carry out this subsection.

(b) Integrated and Automated Surveillance Program-

5/18/2007

(1) REQUIREMENT FOR PROGRAM- Subject to the
availability of appropriations, the Secretary shall establish
a program to procure additional unmanned aerial vehicles,
cameras, poles, sensors, satellites, radar coverage, and
other technologies necessary to achieve operational control
of the international borders of the United States and to
establish a security perimeter known as a " virtual fence'
along such international borders to provide a barrier to
illegal immigration. Such program shall be known as the
Integrated and Automated Surveillance Program.

(2) PROGRAM COMPONENTS- The Secretary shall ensure,
to the maximum extent feasible, the Integrated and
Automated Surveillance Program is carried out in @ manner
that—

(A) the technologies utilized in the Program are

16
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integrated and function cohesively in an automated
fashion, including the integration of motion sensor
alerts and cameras, whereby a sensor alert
automatically activates a corresponding camera to
pan and tilt in the direction of the triggered sensor;

(B) cameras utilized in the Program do not have to
be manually operated;

(C) such camera views and positions are not fixed;

(D) surveillance video taken by such cameras can be
viewed at multiple designated communications
centers;

(E) a standard process is used to collect, catalog,
and report intrusion and response data collected
under the Program;

(F) future remote surveillance technology
investments and upgrades for the Program can be
integrated with existing systems;

(G) performance measures are developed and
applied that can evaluate whether the Program is
providing desired results and increasing response
effectiveness in monitoring and detecting illegal
intrusions along the international borders of the
United States;

(H) plans are developed under the Program to
streamline site selection, site validation, and
environmental assessment processes to minimize
delays of installing surveillance technology
infrastructure;

(I) standards are developed under the Program to
expand the shared use of existing private and
governmental structures to install remote
surveillance technology infrastructure where
possible; and

(J) standards are developed under the Program to
identify and deploy the use of honpermanent or
mobile surveillance platforms that will increase the
Secretary's mobility and ability to identify illegal
border intrusions.

(3) REPORT TO CONGRESS- Not later than 1 year after the

17
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initial implementation of the Integrated and Automated
Surveillance Program, the Secretary shall submit to
Congress a report regarding the Program. The Secretary
shall include in the report a description of the Program
together with any recommendation that the Secretary
finds appropriate for enhancing the program.

(4) EVALUATION OF CONTRACTORS-

(A) REQUIREMENT FOR STANDARDS- The Secretary
shall develop appropriate standards to evaluate the
performance of any contractor providing goods or
services to carry out the Integrated and Automated
Surveillance Program.

(B) REVIEW BY THE INSPECTOR GENERAL- The
Inspector General of the Department shall timely
review each new contract related to the Program
that has a value of more than $5,000,000, to
determine whether such contract fully complies with
applicable cost requirements, performance
objectives, program milestones, and schedules. The
Inspector General shall report the findings of such
review to the Secretary in a timely manner. Not later
than 30 days after the date the Secretary receives a
report of findings from the Inspector General, the
Secretary shall submit to the Committee on
Homeland Security and Governmental Affairs of the
Senate and the Committee on Homeland Security of
the House of Representatives a report of such
findings and a description of any the steps that the
Secretary has taken or plans to take in response to
such findings.

(5) AUTHORIZATION OF APPROPRIATIONS- There are
authorized to be appropriated such sums as may be
necessary to carry out this subsection.

SEC. 126. SURVEILLANCE PLAN.

(a) Requirement for Plan- The Secretary shall develop a
comprehensive plan for the systematic surveillance of the
international land and maritime borders of the United States.

(b) Content- The plan required by subsection (a) shall include
the following:

(1) An assessment of existing technologies employed on

5/18/2007 18
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the international land and maritime borders of the United
States.

(2) A description of the compatibility of new surveillance
technologies with surveillance technologies in use by the
Secretary on the date of the enactment of this Act.

(3) A description of how the Commissioner of the United
States Customs and Border Protection of the Department
is working, or is expected to work, with the Under
Secretary for Science and Technology of the Department
to identify and test surveillance technology.

(4) A description of the specific surveillance technology to
be deployed.

(5) Identification of any obstacles that may impede such
deployment.

(6) A detailed estimate of all costs associated with such
deployment and with continued maintenance of such
technologies.

(7) A description of how the Secretary is working with the
Administrator of the Federal Aviation Administration on
safety and airspace control issues associated with the use
of unmanned aerial vehicles.

(c) Submission to Congress- Not later than 6 months after the
date of the enactment of this Act, the Secretary shall submit to
Congress the plan required by this section.

127. NATIONAL STRATEGY FOR BORDER SECURITY.

(a) Requirement for Strategy- The Secretary, in consultation
with the heads of other appropriate Federal agencies, shall
develop a National Strategy for Border Security that describes
actions to be carried out to achieve operational control over all
ports of entry into the United States and the international land
and maritime borders of the United States.

(b) Content- The National Strategy for Border Security shall
include the following:

(1) The implementation schedule for the comprehensive
plan for systematic surveillance described in section 136.

(2) An assessment of the threat posed by terrorists and
terrorist groups that may try to infiltrate the United States
at locations along the international land and maritime
borders of the United States.

5/18/2007 19
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(3) A risk assessment for all United States ports of entry
and all portions of the international land and maritime
borders of the United States that includes a description of
activities being undertaken--

(A) to prevent the entry of terrorists, other unlawful
aliens, instruments of terrorism, narcotics, and other
contraband into the United States; and

(B) to protect critical infrastructure at or near such
ports of entry or borders.

(4) An assessment of the legal requirements that prevent
achieving and maintaining operational control over the
entire international land and maritime borders of the
United States.

(5) An assessment of the most appropriate, practical, and
cost-effective means of defending the international land
and maritime borders of the United States against threats
to security and illegal transit, including intelligence
capacities, technology, equipment, personnel, and training
needed to address security vulnerabilities.

(6) An assessment of staffing needs for all border security
functions, taking into account threat and vulnerability
information pertaining to the borders and the impact of
new security programs, policies, and technologies.

(7) A description of the border security roles and missions
of Federal, State, regional, local, and tribal authorities, and
recommendations regarding actions the Secretary can
carry out to improve coordination with such authorities to
enable border security and enforcement activities to be
carried out in @ more efficient and effective manner.

(8) An assessment of existing efforts and technologies
used for border security and the effect of the use of such
efforts and technologies on civil rights, personal property
rights, privacy rights, and civil liberties, including an
assessment of efforts to take into account asylum seekers,
trafficking victims, unaccompanied minor aliens, and other
vulnerable populations.

(9) A prioritized list of research and development
objectives to enhance the security of the international land
and maritime borders of the United States.

(10) A description of ways to ensure that the free flow of

20



(e BN Bo) NNV, B N A I

11

12
13
14
15
16
17
18

19
20

21
22
23

24
25
26

27
28
29
30

31

32
33
34

35
36
37
38

39

DRAFT - FOR DISCUSSION PURPOSES ONLY

May 18,2007 11:58 p.m.

travel and commerce is not diminished by efforts,
activities, and programs aimed at securing the
international land and maritime borders of the United
States.

(11) An assessment of additional detention facilities and
beds that are needed to detain unlawful aliens
apprehended at United States ports of entry or along the
international land borders of the United States.

(12) A description of the performance metrics to be used
to ensure accountability by the bureaus of the Department
in implementing such Strategy.

(13) A schedule for the implementation of the security
measures described in such Strategy, including a
prioritization of security measures, realistic deadlines for
addressing the security and enforcement needs, an
estimate of the resources needed to carry out such
measures, and a description of how such resources should
be allocated.

(c) Consultation- In developing the National Strategy for Border
Security, the Secretary shall consult with representatives of--

(1) State, local, and tribal authorities with responsibility for
locations along the international land and maritime borders
of the United States; and

(2) appropriate private sector entities, nongovernmental
organizations, and affected communities that have
expertise in areas related to border security.

(d) Coordination- The National Strategy for Border Security shall
be consistent with the National Strategy for Maritime Security
developed pursuant to Homeland Security Presidential Directive
13, dated December 21, 2004.

(e) Submission to Congress-

(1) STRATEGY- Not later than 1 year after the date of the
enactment of this Act, the Secretary shall submit to
Congress the National Strategy for Border Security.

(2) UPDATES- The Secretary shall submit to Congress any
update of such Strategy that the Secretary determines is
necessary, not later than 30 days after such update is
developed.

(f) Immediate Action- Nothing in this section or section 111 may

5/18/2007
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SEC.

be construed to relieve the Secretary of the responsibility to take
all actions necessary and appropriate to achieve and maintain
operational control over the entire international land and
maritime borders of the United States.

128. BORDER PATROL TRAINING CAPACITY REVIEW.

(a) In General- The Comptroller General of the United States
shall conduct a review of the basic training provided to Border
Patrol agents by the Secretary to ensure that such training is
provided as efficiently and cost-effectively as possible.

(b) Components of Review- The review under subsection (a)
shall include the following components:

(1) An evaluation of the length and content of the basic
training curriculum provided to new Border Patrol agents
by the Federal Law Enforcement Training Center, including
a description of how such curriculum has changed since
September 11, 2001, and an evaluation of language and
cultural diversity training programs provided within such
curriculum.

(2) A review and a detailed breakdown of the costs
incurred by the Bureau of Customs and Border Protection
and the Federal Law Enforcement Training Center to train
1 new Border Patrol agent.

(3) A comparison, based on the review and breakdown
under paragraph (2), of the costs, effectiveness, scope,
and quality, including geographic characteristics, with
other similar training programs provided by State and local
agencies, nonprofit organizations, universities, and the
private sector.

(4) An evaluation of whether utilizing comparable non-
Federal training programs, proficiency testing, and long-
distance learning programs may affect--

(A) the cost-effectiveness of increasing the number
of Border Patrol agents trained per year;

(B) the per agent costs of basic training; and

(C) the scope and quality of basic training needed to
fulfill the mission and duties of a Border Patrol agent.

SEC. 129. BIOMETRIC DATA ENHANCEMENTS.

Not later than October 1, 2008, the Secretary shall--

5/18/2007 22
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(1) in consultation with the Attorney General, enhance
connectivity between the Automated Biometric Fingerprint
Identification System (IDENT) of the Department and the
Integrated Automated Fingerprint Identification System
(IAFIS) of the Federal Bureau of Investigation to ensure
more expeditious data searches; and

(2) in consultation with the Secretary of State, collect all
fingerprints from each alien required to provide
fingerprints during the alien's initial enrollment in the
integrated entry and exit data system described in section
110 of the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996 (8 U.S.C. 1365a).

SEC. 130. US-VISIT SYSTEM.

Not later than 6 months after the date of the enactment of this
Act, the Secretary, in consultation with the heads of other appropriate
Federal agencies, shall submit to Congress a schedule for--

(1) equipping all land border ports of entry of the United
States with the U.S.-Visitor and Immigrant Status
Indicator Technology (US-VISIT) system implemented
under section 110 of the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996 (8 U.S.C. 1365a);

(2) developing and deploying at such ports of entry the
exit component of the US-VISIT system; and

(3) making interoperable all immigration screening
systems operated by the Secretary.

SEC. 131. DOCUMENT FRAUD DETECTION.

(a) Training- Subject to the availability of appropriations, the
Secretary shall provide all U.S. Customs and Border Protection
officers with training in identifying and detecting fraudulent
travel documents. Such training shall be developed in
consultation with the head of the Forensic Document Laboratory
of the U.S. Immigration and Customs Enforcement.

(b) Forensic Document Laboratory- The Secretary shall provide
all U.S. Customs and Border Protection officers with access to
the Forensic Document Laboratory.

(c) Assessment-

5/18/2007

(1) REQUIREMENT FOR ASSESSMENT- The Inspector
General of the Department shall conduct an independent
assessment of the accuracy and reliability of the Forensic

23
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Document Laboratory.

(2) REPORT TO CONGRESS- Not later than 6 months after
the date of the enactment of this Act, the Inspector
General shall submit to Congress the findings of the
assessment required by paragraph (1).

(d) Authorization of Appropriations- There are authorized to be
appropriated to the Secretary such sums as may be necessary
for each of fiscal years 2008 through 2012 to carry out this
section.

SEC. 132. BORDER RELIEF GRANT PROGRAM.
(a) Grants Authorized-

(1) IN GENERAL- The Secretary is authorized to award
grants, subject to the availability of appropriations, to an
eligible law enforcement agency to provide assistance to
such agency to address--

(A) criminal activity that occurs in the jurisdiction of
such agency by virtue of such agency's proximity to
the United States border; and

(B) the impact of any lack of security along the
United States border.

(2) DURATION- Grants may be awarded under this
subsection during fiscal years 2008 through 2012.

(3) COMPETITIVE BASIS- The Secretary shall award grants
under this subsection on a competitive basis, except that
the Secretary shall give priority to applications from any
eligible law enforcement agency serving a community—

(A) with a population of less than 50,000; and

(B) located no more than 100 miles from a United
States border with--

(i) Canada; or
(i) Mexico.

(b) Use of Funds- Grants awarded pursuant to subsection (a)
may only be used to provide additional resources for an eligible
law enforcement agency to address criminal activity occurring
along any such border, including--

5/18/2007

(1) to obtain equipment;
(2) to hire additional personnel;
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(3) to upgrade and maintain law enforcement technology;

(4) to cover operational costs, including overtime and
transportation costs; and

(5) such other resources as are available to assist that
agency.

(c) Application-

(1) IN GENERAL- Each eligible law enforcement agency
seeking a grant under this section shall submit an
application to the Secretary at such time, in such manner,
and accompanied by such information as the Secretary
may reasonably require.

(2) CONTENTS- Each application submitted pursuant to
paragraph (1) shall--
(A) describe the activities for which assistance under
this section is sought; and

(B) provide such additional assurances as the
Secretary determines to be essential to ensure
compliance with the requirements of this section.

(d) Definitions- For the purposes of this section:

(1) ELIGIBLE LAW ENFORCEMENT AGENCY- The term
“eligible law enforcement agency' means a tribal, State, or
local law enforcement agency—

(A) located in a county no more than 100 miles from
a United States border with--

(i) Canada; or

(ii) Mexico; or
(B) located in a county more than 100 miles from

any such border, but where such county has been
certified by the Secretary as a High Impact Area.

(2) HIGH IMPACT AREA- The term "High Impact Area'
means any county designated by the Secretary as such,
taking into consideration--

(A) whether local law enforcement agencies in that
county have the resources to protect the lives,
property, safety, or welfare of the residents of that
county;

(B) the relationship between any lack of security

5/18/2007 25
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1 along the United States border and the rise, if any,
2 of criminal activity in that county; and
3 (C) any other unique challenges that local law
4 enforcement face due to a lack of security along the
5 United States border.
6 (e) Authorization of Appropriations-
7 (1) IN GENERAL- There are authorized to be appropriated
8 $50,000,000 for each of fiscal years 2008 through 2012 to
9 carry out the provisions of this section.
10 (2) DIVISION OF AUTHORIZED FUNDS- Of the amounts
11 authorized under paragraph (1)--
12 (A) 2/3 shall be set aside for eligible law
13 enforcement agencies located in the 6 States with
14 the largest number of undocumented alien
15 apprehensions; and
16 (B) 1/3 shall be set aside for areas designated as a
17 High Impact Area under subsection (d).
18 (f) Supplement Not Supplant- Amounts appropriated for grants
19 under this section shall be used to supplement and not supplant
20 other State and local public funds obligated for the purposes
21 provided under this title.

22 SEC. 133. PORT OF ENTRY INFRASTRUCTURE ASSESSMENT
23 STUDY.

24 (a) Requirement To Update- Not later than January 31 of each
25 year, the Administrator of General Services, in consultation with
26 U.S. Customs and Border Protection, shall update the Port of

27 Entry Infrastructure Assessment Study prepared by U.S.

28 Customs and Border Protection in accordance with the matter
29 relating to the ports of entry infrastructure assessment that is
30 set out in the joint explanatory statement in the conference

31 report accompanying H.R. 2490 of the 106th Congress, 1st

32 session (House of Representatives Rep. No. 106-319, on page
33 67) and submit such updated study to Congress.

34 (b) Consultation- In preparing the updated studies required in
35 subsection (a), the Administrator of General Services shall

36 consult with the Director of the Office of Management and

37 Budget, the Secretary, and the Commissioner.

38 (c) Content- Each updated study required in subsection (a) shall-
39 (1) identify port of entry infrastructure and technology

5/18/2007 26
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SEC.

improvement projects that would enhance border security
and facilitate the flow of legitimate commerce if
implemented;

(2) include the projects identified in the National Land
Border Security Plan required by section; and

(3) prioritize the projects described in paragraphs (1) and
(2) based on the ability of a project to--

(A) fulfill immediate security requirements; and

(B) facilitate trade across the borders of the United
States.

(d) Project Implementation- The Commissioner shall implement
the infrastructure and technology improvement projects
described in subsection (c) in the order of priority assigned to
each project under subsection (c)(3).

(e) Divergence From Priorities- The Commissioner may diverge
from the priority order if the Commissioner determines that
significantly changed circumstances, such as immediate security
needs or changes in infrastructure in Mexico or Canada,
compellingly alter the need for a project in the United States.

134. NATIONAL LAND BORDER SECURITY PLAN.

(a) In General- Not later than 1 year after the date of the
enactment of this Act, an annually thereafter, the Secretary,
after consultation with representatives of Federal, State, and
local law enforcement agencies and private entities that are
involved in international trade across the northern border or the
southern border, shall submit a National Land Border Security
Plan to Congress.

(b) Vulnerability Assessment-

(1) IN GENERAL- The plan required in subsection (a) shall
include a vulnerability assessment of each port of entry
located on the northern border or the southern border.

(2) PORT SECURITY COORDINATORS- The Secretary may
establish 1 or more port security coordinators at each port
of entry located on the northern border or the southern
border--

(A) to assist in conducting a vulnerability assessment
at such port; and

(B) to provide other assistance with the preparation

5/18/2007 27
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of the plan required in subsection (a).

SEC. 135. PORT OF ENTRY TECHNOLOGY DEMONSTRATION
PROGRAM.

(a) Establishment- The Secretary shall carry out a technology
demonstration program to—

(1) test and evaluate new port of entry technologies;

(2) refine port of entry technologies and operational
concepts; and

(3) train personnel under realistic conditions.
(b) Technology and Facilities-

(1) TECHNOLOGY TESTING- Under the technology
demonstration program, the Secretary shall test
technologies that enhance port of entry operations,
including operations related to--

(A) inspections;

(B) communications;

(C) port tracking;

(D) identification of persons and cargo;
(E) sensory devices;

(F) personal detection;

(G) decision support; and

(H) the detection and identification of weapons of
mass destruction.

(2) DEVELOPMENT OF FACILITIES- At a demonstration site
selected pursuant to subsection (c)(2), the Secretary shall
develop facilities to provide appropriate training to law
enforcement personnel who have responsibility for border
security, including--

(A) cross-training among agencies;
(B) advanced law enforcement training; and
(C) equipment orientation.

(c) Demonstration Sites-

(1) NUMBER- The Secretary shall carry out the
demonstration program at not less than 3 sites and not
more than 5 sites.

5/18/2007 28
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SEC.

(2) SELECTION CRITERIA- To ensure that at least 1 of the
facilities selected as a port of entry demonstration site for
the demonstration program has the most up-to-date
design, contains sufficient space to conduct the
demonstration program, has a traffic volume low enough
to easily incorporate new technologies without interrupting
normal processing activity, and can efficiently carry out
demonstration and port of entry operations, at least 1 port
of entry selected as a demonstration site shall--

(A) have been established not more than 15 years
before the date of the enactment of this Act;

(B) consist of not less than 65 acres, with the
possibility of expansion to not less than 25 adjacent
acres; and

(C) have serviced an average of not more than
50,000 vehicles per month during the 1-year period
ending on the date of the enactment of this Act.

(d) Relationship With Other Agencies- The Secretary shall permit
personnel from an appropriate Federal or State agency to utilize
a demonstration site described in subsection (c) to test
technologies that enhance port of entry operations, including
technologies described in subparagraphs (A) through (H) of
subsection (b)(1).

(e) Report-

(1) REQUIREMENT- Not later than 1 year after the date of
the enactment of this Act, and annually thereafter, the
Secretary shall submit to Congress a report on the
activities carried out at each demonstration site under the
technology demonstration program established under this
section.

(2) CONTENT- The report submitted under paragraph (1)
shall include an assessment by the Secretary of the
feasibility of incorporating any demonstrated technology
for use throughout the U.S. Customs and Border
Protection.

136. COMBATING HUMAN SMUGGLING.

(a) Requirement for Plan- The Secretary shall develop and
implement a plan to improve coordination between the U.S.
Immigration and Customs Enforcement and the U.S. Customs
and Border Protection of the Department and any other Federal,
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State, local, or tribal authorities, as determined appropriate by
the Secretary, to improve coordination efforts to combat human
smuggling.

(b) Content- In developing the plan required by subsection (a),
the Secretary shall consider--

(1) the interoperability of databases utilized to prevent
human smuggling;

(2) adequate and effective personnel training;

(3) methods and programs to effectively target networks
that engage in such smuggling;

(4) effective utilization of--
(A) visas for victims of trafficking and other crimes;
and

(B) investigatory techniques, equipment, and
procedures that prevent, detect, and prosecute
international money laundering and other operations
that are utilized in smuggling;

(5) joint measures, with the Secretary of State, to enhance
intelligence sharing and cooperation with foreign
governments whose citizens are preyed on by human
smugglers; and

(6) other measures that the Secretary considers
appropriate to combating human smuggling.

(c) Report- Not later than 1 year after implementing the plan
described in subsection (a), the Secretary shall submit to
Congress a report on such plan, including any recommendations
for legislative action to improve efforts to combating human
smuggling.

(d) Savings Provision- Nothing in this section may be construed
to provide additional authority to any State or local entity to
enforce Federal immigration laws.

SEC. 137. INCREASE OF FEDERAL DETENTION SPACE AND THE
UTILIZATION OF FACILITIES IDENTIFIED FOR CLOSURES AS A
RESULT OF THE DEFENSE BASE CLOSURE REALIGNMENT ACT OF
1990.

(a) Construction or Acquisition of Detention Facilities-
(1) IN GENERAL- The Secretary shall construct or acquire,
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1 in addition to existing facilities for the detention of aliens,
2 at least 20 detention facilities in the United States that
3 have the capacity to detain a combined total of not less
4 than 20,000 individuals at any time for aliens detained
5 pending removal or a decision on removal of such aliens
6 from the United States subject to available appropriations.
7 (b) Construction of or Acquisition of Detention Facilities-
8 (1) REQUIREMENT TO CONSTRUCT OR ACQUIRE- The
9 Secretary shall construct or acquire additional detention
10 facilities in the United States to accommodate the
11 detention beds required by section 5204(a) of the
12 Intelligence Reform and Terrorism Protection Act of 2004,
13 as amended by subsection (a), subject to available
14 appropriations.
15 (2) USE OF ALTERNATE DETENTION FACILITIES- Subject
16 to the availability of appropriations, the Secretary shall
17 fully utilize all possible options to cost effectively increase
18 available detention capacities, and shall utilize detention
19 facilities that are owned and operated by the Federal
20 Government if the use of such facilities is cost effective.
21 (3) USE OF INSTALLATIONS UNDER BASE CLOSURE
22 LAWS- In acquiring additional detention facilities under this
23 subsection, the Secretary shall consider the transfer of
24 appropriate portions of military installations approved for
25 closure or realignment under the Defense Base Closure
26 and Realignment Act of 1990 (part A of title XXIX of Public
27 Law 101-510; 10 U.S.C. 2687 note) for use in accordance
28 with subsection (a).
29 (4) DETERMINATION OF LOCATION- The location of any
30 detention facility constructed or acquired in accordance
31 with this subsection shall be determined, with the
32 concurrence of the Secretary, by the senior officer
33 responsible for Detention and Removal Operations in the
34 Department. The detention facilities shall be located so as
35 to enable the officers and employees of the Department to
36 increase to the maximum extent practicable the annual
37 rate and level of removals of illegal aliens from the United
38 States.
39 (c) Annual Report to Congress- Not later than 1 year after the
40 date of the enactment of this Act, and annually thereafter, in
41 consultation with the heads of other appropriate Federal
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1 agencies, the Secretary shall submit to Congress an assessment
2 of the additional detention facilities and bed space needed to

3 detain unlawful aliens apprehended at the United States ports of
4 entry or along the international land borders of the United

5 States.

6 (d) Technical and Conforming Amendment- Section 241(g)(1) (8
7 U.S.C. 1231(g)(1)) is amended by striking ‘may expend’ and

8 inserting ‘shall expend’.

9 (e) Authorization of Appropriations- There are authorized to be
10 appropriated such sums as may be necessary to carry out this
11 section.

12 Sec. 138. UNITED STATES-MEXICO BORDER ENFORCEMENT
13 REVIEW COMMISSION.

14 (a) Establishment of Commission.-

15 (1) IN GENERAL-There is established an independent

16 commission to be known as the United States-Mexico

17 Border Enforcement Review Commission (referred to in

18 this section as the "Commission").

19 (2) PURPOSES-The purposes of the Commission are-

20 (A) to study the overall enforcement strategies,

21 programs and policies of Federal agencies along the
22 United States-Mexico border; and

23 (B) to make recommendations to the President and
24 Congress with respect to such strategies, programs
25 and policies.

26 (3) MEMBERSHIP-The Commission shall be composed of 17
27 voting members, who shall be appointed as follows:

28 (A) The Governors of the States of California, New
29 Mexico, Arizona, and Texas shall each appoint 4

30 voting members of whom-

31 (i) 1 shall be a local elected official from the
32 State's border region;

33 (ii) 1 shall be a local law enforcement official
34 from the State's border region; and

35 (iii) 2 shall be from the State's communities of
36 academia, religious leaders, civic leaders or
37 community leaders.

38 (B) 2 nonvoting members, of whom-
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(i) 1 shall be appointed by the Secretary;

(ii) 1 shall be appointed by the Attorney
General; and

(iii) 1 shall be appointed by the Secretary of
State.[BC1]

(4) QUALIFICATIONS-

(A) IN GENERAL-Members of the Commission shall
be-

(i) individuals with expertise in migration,
border enforcement and protection, civil and
human rights, community relations, cross-
border trade and commerce or other pertinent
qualifications or experience; and

(ii) representative of a broad cross section of
perspectives from the region along the
international border between the United States
and Mexico;

(B) POLITICAL AFFILIATION-Not more than 2
members of the Commission appointed by each
Governor under paragraph (3)(A) may be members
of the same political party.

(C) NONGOVERNMENTAL APPOINTEES-AN individual
appointed as a voting member to the Commission
may not be an officer or employee of the Federal
Government.

(5) DEADLINE FOR APPOINTMENT-AIl members of the
Commission shall be appointed not later than 6 months
after the enactment of this Act. If any member of the
Commission described in paragraph (3)(A) is not appointed
by such date, the Commission shall carry out its duties
under this section without the participation of such
member.

(6) TERM OF SERVICE-The term of office for members
shall be for life of the Commission.

(7) VACANCIES-Any vacancy in the Commission shall not
affect its powers, but shall be filled in the same manner in
which the original appointment was made.

(8) MEETINGS-
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1 (A) INITIAL MEETING-The Commission shall meet

2 and begin the operations of the Commission as soon
3 as practicable.

4 (B) SUBSEQUENT MEETINGS-After its initial meeting,
5 the Commission shall meet upon the call of the

6 chairman or a majority of its members.

7 (9) QUORUM-Nine members of the Commission shall

8 constitute a quorum.

9 (10) CHAIR AND VICE CHAIR-The voting members of the
10 Commission shall elect a Chairman and Vice Chairman

11 from among its members. The term of office shall be for
12 the life of the Commission.

13 (b) Duties-The Commission shall review, examine, and make

14 recommendations regarding border enforcement policies,

15 strategies, and programs, including recommendations regarding-
16 (1) the protection of human and civil rights of community
17 residents and migrants along the international border

18 between the United States and Mexico;

19 (2) the adequacy and effectiveness of human and civil
20 rights training of enforcement personnel on such border;
21 (3) the adequacy of the complaint process within the
22 agencies and programs of the Department that are
23 employed when an individual files a grievance;
24 (4) the effect of the operations, technology, and
25 enforcement infrastructure along such border on the-
26 (A) environment;
27 (B) cross border traffic and commerce; and
28 (C) the quality of life of border communities;
29 (5) local law enforcement involvement in the enforcement
30 of Federal immigration law; and
31 (6) any other matters regarding border enforcement

32 policies, strategies, and programs the Commission

33 determines appropriate.

34 (c) Information and Assistance From Federal Agencies.-

35 (1) INFORMATION FROM FEDERAL AGENCIES-The

36 Commission may seek directly from any department or

37 agency of the United States such information, including
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suggestions, estimates, and statistics, as allowed by law
and as the Commission considers necessary to carry out
the provisions of this section. Upon request of the
Commission, the head of such department or agency shall
furnish such information to the Commission.

(2) ASSISTANCE FROM FEDERAL AGENCIES-The
Administrator of General Services shall, on a reimbursable
basis, provide the Commission with administrative support
and other services for the performance of the
Commission's functions. The departments and agencies of
the United States may provide the Commission with such
services, funds, facilities, staff, and other support services
as they determine advisable and as authorized by law.

(d) Compensation-

(1) IN GENERAL-Members of the Commission shall serve
without pay.

(2) REIMBURSEMENT OF EXPENSES-AIl members of the
Commission shall be reimbursed for reasonable travel
expenses and subsistence, and other reasonable and
necessary expenses incurred by them in the performance
of their duties.

(e) Report-Not later than 2 years after the date of the first
meeting called pursuant to (a)(8)(A), the Commission shall
submit a report to the President and Congress that contains-

(1) findings with respect to the duties of the Commission;

(2) recommendations regarding border enforcement
policies, strategies, and programs;

(3) suggestions for the implementation of the
Commission's recommendations; and

(4) a recommendation as to whether the Commission
should continue to exist after the date of termination
described in subsection (g), and if so, a description of the
purposes and duties recommended to be carried out by the
Commission after such date.

(f) Authorization of Appropriations-There are authorized to be
appropriated such sums as may be necessary to carry out this
section.

(g) Sunset-Unless the Commission is reauthorized by Congress,
the Commission shall terminate on the date that is 90 days after

5/18/2007
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the date the Commission submits the report described in
subsection (e).
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1 TITLE II--INTERIOR ENFORCEMENT
> SEC. 201. ADDITIONAL IMMIGRATION
3 PERSONNEL.
4  (a) Department of Homeland Security.—
5 (1) TRIAL ATTORNEYS.—In each of the fiscal years 2008 through
6 2012, the Secretary, subject to the availability of appropriations
7 for such purpose, shall increase the number of positions for
8 attorneys in the Office of General Counsel of the Department
9 who represent the Department in immigration matters by not
10 less than 100 compared to the number of such positions for
11 which funds were made available during the preceding fiscal
12 year.
13 (2) USCIS ADpiuDICATORS.— In each of the fiscal years 2008
14 through 2012, the Secretary, subject to the availability of
15 appropriations for such purpose, shall increase the humber of
16 positions for adjudicators in the United States Citizenship and
17 Immigration Service by not less than 100 compared to the
18 number of such positions for which funds were made available
19 during the preceding fiscal year.
20 (3) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be
21 appropriated to the Secretary for each of the fiscal years 2008
22 through 2012 such sums as may be necessary to carry out
23 paragraphs (1) and (2).
24
25 (b) Department of Justice.—
26 (1) JupiciAL CLErkS—The Attorney General shall, subject to the
27 availability of appropriations for such purpose, appoint necessary
28 law clerks for immigration judges and Board of Immigration
29 Appeals members of no less than one per judge and member. A
30 law clerk appointed under this section shall be exempt from the
31 provisions of subchapter I of chapter 63 of title 5 [5 USCS §§
32 6301 et seq.]
33 (2) LITIGATION ATTORNEYS.—In each of the fiscal years 2008
34 through 2012, the
35 Attorney General, subject to the availability of appropriations for
36 such purpose, shall increase the number of positions for
37 attorneys in the Office of Immigration
38 Litigation by not less than 50 compared to the number of such
39 positions for which funds were made available during the
40 preceding fiscal year.
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(3) UNITED STATES ATTORNEYS.—In each of the fiscal years 2008
through 2012,
the Attorney General, subject to the availability of appropriations
for such purpose, shall increase the number of attorneys in the
United States Attorneys’ office to litigate immigration cases in
the Federal courts by not less than 50 compared to the number
of such positions for which funds were made available during the
preceding fiscal year.
(4) IMMIGRATION JUDGES.—In each of the fiscal years 2008 through
2012, the
Attorney General, subject to the availability of appropriations for
such purpose,
shall—
(A) increase by not less than 20 the number of full-time
immigration judges compared to the number of such
positions for which funds were made available during the
preceding fiscal year; and
(B) increase by not less than 80 the number of positions
for personnel to
support the immigration judges described in subparagraph
(A) compared to the number of such positions for which
funds were made available during the preceding fiscal
year.
(5) BOARD OF IMMIGRATION APPEALS MEMBERS.—The Attorney General
shall, subject to the availability of appropriations, increase by 10
the number members of the Board of Immigration Appeals over
the number of members serving on the date of enactment of this
Act.
(6) STAFF ATTORNEYS.—In each of the fiscal years 2008 through
2012, the
Attorney General shall, subject to the availability of
appropriations for such
purpose—
(A) increase the number of positions for full-time staff
attorneys in the Board of Immigration Appeals by not less
than 20 compared to the number of such positions for
which funds were made available during the preceding
fiscal year; and
(B) increase the number of positions for personnel to
support the staff
attorneys described in subparagraph (A) by not less than
10 compared to the number of such positions for which
funds were made available during the preceding fiscal
year.
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(7) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be
appropriated to the Attorney General for each of the fiscal years
2008 through 2012 such sums as may be necessary to carry out
this subsection, including the hiring of necessary support staff.

(c) Administrative Office of the United States Courts.—In each of the
fiscal years 2008

through 2012, the Director of the Administrative Office of the United
States Courts,

subject to the availability of appropriations, shall increase the number
of attorneys in the

Federal Defenders Program who litigate criminal immigration cases in
the Federal courts

by not less than 50 compared to the number of such positions for
which funds were made

available during the preceding fiscal year.

(d) Legal Orientation Program.

(1) CoNTINUED OPERATION.—The Director of the Executive Office for
Immigration Review shall continue to operate a legal orientation
program to provide basic information about immigration court
procedures for immigration detainees and shall expand the legal
orientation program to provide such information on a nationwide basis.

(2) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be
appropriated such sums as may be necessary to carry out such legal
orientation program.

SEC. 202. DETENTION AND REMOVAL OF ALIENS ORDERED
REMOVED.

(a) In General-
(1) AMENDMENTS- Section 241(a) (8 U.S.C. 1231(a)) is
amended--
(A) by striking " Attorney General' the first place it
appears, except for the first reference in clause
(a)(4)(B)(i), and inserting " Secretary of Homeland
Security';
(B) by striking " Attorney General' any other place it
appears and inserting " Secretary';
(C) in paragraph (1)--
(i) in subparagraph (B), by amending clause
(ii) to read as follows:
" (ii) If a court, the Board of Immigration
Appeals, or an immigration judge orders a stay
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of the removal of the alien, the expiration date

of the stay of removal.';

(ii) by amending subparagraph (C) to read as

follows:
" (C) EXTENSION OF PERIOD- The removal period
shall be extended beyond a period of 90 days and
the alien may remain in detention during such
extended period if the alien fails or refuses to--

" (i) make all reasonable efforts to comply with

the removal order; or

" (ii) fully cooperate with the Secretary's efforts

to establish the alien's identity and carry out

the removal order, including failing to make

timely application in good faith for travel or

other documents necessary to the alien's

departure, or conspiring or acting to prevent

the alien's removal.'; and

(iii) by adding at the end the following:
" (D) TOLLING OF PERIOD- If, at the time described
in subparagraph (B), the alien is not in the custody
of the Secretary under the authority of this Act, the
removal period shall not begin until the alien is taken
into such custody. If the Secretary lawfully transfers
custody of the alien during the removal period to
another Federal agency or to a State or local
government agency in connection with the official
duties of such agency, the removal period shall be
tolled, and shall recommence on the date on which
the alien is returned to the custody of the
Secretary.’;
(D) in paragraph (2), by adding at the end the
following: " If a court, the Board of Immigration
Appeals, or an immigration judge orders a stay of
removal of an alien who is subject to an
administrative final order of removal, the Secretary,
in the exercise of discretion, may detain the alien
during the pendency of such stay of removal.’;
(E) in paragraph (3), by amending subparagraph (D)
to read as follows:
" (D) to obey reasonable restrictions on the alien's
conduct or activities, or to perform affirmative acts,
that the Secretary prescribes for the alien--

" (i) to prevent the alien from absconding;

" (ii) for the protection of the community; or
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" (iii) for other purposes related to the
enforcement of the immigration laws.’;
(F) in paragraph (6), by striking " removal period
and, if released,' and inserting " removal period, in
the discretion of the Secretary, without any
limitations other than those specified in this section,
until the alien is removed. If an alien is released, the
alien';
(G) by redesignating paragraph (7) as paragraph
(10); and
(H) by inserting after paragraph (6) the following:
“(7) PAROLE- If an alien detained pursuant to paragraph
(6) is an applicant for admission, the Secretary of
Homeland Security, in the Secretary's discretion, may
parole the alien under section 212(d)(5) and may provide,
notwithstanding section 212(d)(5), that the alien shall not
be returned to custody unless either the alien violates the
conditions of the alien's parole or the alien's removal
becomes reasonably foreseeable, provided that in no
circumstance shall such alien be considered admitted.
"(8) ADDITIONAL RULES FOR DETENTION OR RELEASE OF
ALIENS- The following procedures shall apply to an alien
detained under this section:
"(A) DETENTION REVIEW PROCESS FOR ALIENS
WHO HAVE EFFECTED AN ENTRY AND FULLY
COOPERATE WITH REMOVAL- The Secretary of
Homeland Security shall establish an administrative
review process to determine whether an alien
described in subparagraph (B) should be detained or
released after the removal period in accordance with
this paragraph.
"(B) ALIEN DESCRIBED- An alien is described in this
subparagraph if the alien--
" (i) has effected an entry into the United
States;
" (ii) has made all reasonable efforts to comply
with the alien's removal order;
" (iii) has cooperated fully with the Secretary's
efforts to establish the alien's identity and to
carry out the removal order, including making
timely application in good faith for travel or
other documents necessary for the alien's
departure; and
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“(iv) has not conspired or acted to prevent
removal.
" (C) EVIDENCE- In making a determination under
subparagraph (A), the Secretary--
" (i) shall consider any evidence submitted by
the alien;
" (ii) may consider any other evidence,
including--
" (I) any information or assistance
provided by the Department of State or
other Federal agency; and
" (II) any other information available to
the Secretary pertaining to the ability to
remove the alien.
"(D) AUTHORITY TO DETAIN FOR 90 DAYS BEYOND
REMOVAL PERIOD- The Secretary, in the exercise of
the Secretary's discretion and without any limitations
other than those specified in this section, may detain
an alien for 90 days beyond the removal period
(including any extension of the removal period under
paragraph (1)(C)).
"(E) AUTHORITY TO DETAIN FOR ADDITIONAL
PERIOD- The Secretary, in the exercise of the
Secretary's discretion and without any limitations
other than those specified in this section, may detain
an alien beyond the 90-day period authorized under
subparagraph (D) until the alien is removed, if the
Secretary--
" (i) determines that there is a significant
likelihood that the alien will be removed in the
reasonably foreseeable future; or
" (ii) certifies in writing--
“(I) in consultation with the Secretary of
Health and Human Services, that the
alien has a highly contagious disease
that poses a threat to public safety;
" (I1) after receipt of a written
recommendation from the Secretary of
State, that the release of the alien would
likely have serious adverse foreign policy
consequences for the United States;
" (III) based on information available to
the Secretary (including classified,
sensitive, or national security
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information, and regardless of the
grounds upon which the alien was
ordered removed), that there is reason
to believe that the release of the alien
would threaten the national security of
the United States;

“(IV) that--

" (aa) the release of the alien would
threaten the safety of the community or
any person, and conditions of release
cannot reasonably be expected to ensure
the safety of the community or any
person; and

" (bb) the alien--

“(AA) has been convicted of 1 or more
aggravated felonies (as defined in
section 101(a)(43)(A)), or of 1 or more
attempts or conspiracies to commit any
such aggravated felonies for an
aggregate term of imprisonment of at
least 5 years; or

" (BB) has committed a crime of violence
(as defined in section 16 of title 18,
United States Code, but not including a
purely political offense) and, because of
a mental condition or personality
disorder and behavior associated with
that condition or disorder, is likely to
engage in acts of violence in the future;
or

“(V) that--

" (aa) the release of the alien would
threaten the safety of the community or
any person, notwithstanding conditions
of release designed to ensure the safety
of the community or any person; and
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" (bb) the alien has been convicted of 1
or more aggravated felonies (as defined
in section 101(a)(43)) for which the alien
was sentenced to an aggregate term of
imprisonment of not less than 1 year.

‘(F) ATTORNEY GENERAL REVIEW - If the Secretary
authorizes an extension of detention under
subparagraph (E), the alien may seek review of that
determination before the Attorney General. If the
Attorney General concludes that the alien should be
released, then the Secretary shall release the alien
pursuant to subparagraph (I). The Attorney General,
in consultation with the Secretary, shall promulgate
regulations governing review under this paragraph.

"(G) ADMINISTRATIVE REVIEW PROCESS- The
Secretary, without any limitations other than those
specified in this section, may detain an alien pending
a determination under subparagraph (E)(ii), if the
Secretary has initiated the administrative review
process identified in subparagraph (A) not later than
30 days after the expiration of the removal period
(including any extension of the removal period under

paragraph (1)(C)).

"(H) RENEWAL AND DELEGATION OF

CERTIFICATION-
" (i) RENEWAL- The Secretary may renew a
certification under subparagraph (E)(ii) every 6
months, without limitation, after providing the
alien with an opportunity to request
reconsideration of the certification and to
submit documents or other evidence in support
of that request. If the Secretary does not
renew such certification, the Secretary shall
release the alien, pursuant to subparagraph
(I). If the Secretary authorizes an extension of
detention under paragraph (E), the alien may
seek review of that determination before the
Attorney General. If the Attorney General
concludes that the alien should be released,
then the Secretary shall release the alien
pursuant to subparagraph (I).
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" (ii) DELEGATION- Notwithstanding any other
provision of law, the Secretary may not
delegate the authority to make or renew a
certification described in subclause (II), (III),
or (V) of subparagraph (E)(ii) below the level
of the Assistant Secretary for Immigration and
Customs Enforcement.
" (iii) HEARING- The Secretary may request
that the Attorney General, or a designee of the
Attorney General, provide for a hearing to
make the determination described in
subparagraph (E)(ii)(IV)(bb)(BB).
"(I) RELEASE ON CONDITIONS- If it is determined
that an alien should be released from detention, the
Secretary may, in the Secretary's discretion, impose
conditions on release in accordance with the
regulations prescribed pursuant to paragraph (3).

" (J) REDETENTION- The Secretary, without any
limitations other than those specified in this section,
may detain any alien subject to a final removal order
who has previously been released from custody if--
" (i) the alien fails to comply with the
conditions of release;
" (ii) the alien fails to continue to satisfy the
conditions described in subparagraph (B); or
" (iii) upon reconsideration, the Secretary
determines that the alien can be detained
under subparagraph (E).

" (K) APPLICABILITY- This paragraph and paragraphs
(6) and (7) shall apply to any alien returned to
custody under subparagraph (I) as if the removal
period terminated on the day of the redetention.

"(L) DETENTION REVIEW PROCESS FOR ALIENS
WHO HAVE EFFECTED AN ENTRY AND FAIL TO
COOPERATE WITH REMOVAL- The Secretary shall
detain an alien until the alien makes all reasonable
efforts to comply with a removal order and to
cooperate fully with the Secretary's efforts, if the
alien--

" (i) has effected an entry into the United

States; and
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*(ii)(I) and the alien faces a significant
likelihood that the alien will be removed in the
reasonably foreseeable future, or would have
been removed if the alien had not--
" (aa) failed or refused to make all
reasonable efforts to comply with a
removal order;
" (bb) failed or refused to fully cooperate
with the Secretary's efforts to establish
the alien's identity and carry out the
removal order, including the failure to
make timely application in good faith for
travel or other documents necessary to
the alien's departure; or
" (cc) conspired or acted to prevent
removal; or
" (II) the Secretary makes a certification as
specified in subparagraph (E), or the renewal
of a certification specified in subparagraph (H).

"(M) DETENTION REVIEW PROCESS FOR ALIENS
WHO HAVE NOT EFFECTED AN ENTRY- Except as
otherwise provided in this subparagraph, the
Secretary shall follow the guidelines established in
section 241.4 of title 8, Code of Federal Regulations,
when detaining aliens who have not effected an
entry. The Secretary may decide to apply the review
process outlined in this paragraph.

*(9) JUDICIAL REVIEW- Judicial review of any action or
decision made pursuant to paragraph (6), (7), or (8) shall
be available exclusively in a habeas corpus proceeding
brought in a United States district court and only if the
alien has exhausted all administrative remedies (statutory
and nonstatutory) available to the alien as of right.'.

(2) EFFECTIVE DATE- The amendments made by
paragraph (1)--
(A) shall take effect on the date of the enactment of
this Act; and
(B) shall apply to--
(i) any alien subject to a final administrative
removal, deportation, or exclusion order that
was issued before, on, or after the date of the
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1 enactment of this Act, unless (a) that order
2 was issued and the alien was subsequently
3 released or paroled before the enactment of
4 this Act and (b) the alien has complied with
5 and remains in compliance with the terms and
6 conditions of that release or parole; and
7 (ii) any act or condition occurring or existing
8 before, on, or after the date of the enactment
9 of this Act.
10
11
12 SEC. 203. AGGRAVATED FELONY.
13 (a) Definition of Aggravated Felony- Section 101(a)(43) (8
14 U.S.C. 1101(a)(43)) is amended--
15 (1) by striking " The term "aggravated felony' means--'
16 and inserting " Notwithstanding any other provision of law,
17 the term " aggravated felony' applies to an offense
18 described in this paragraph, whether in violation of Federal
19 or State law, and to such an offense in violation of the law
20 of a foreign country for which the term of imprisonment
21 was completed within the previous 15 years, and
22 regardless of whether the conviction was entered before,
23 on, or after September 30, 1996, and means--';
24 (2) in subparagraph (A), by striking “murder, rape, or
25 sexual abuse of a minor;' and inserting " murder, rape, or
26 sexual abuse of a minor, whether or not the minority of
27 the victim is established by evidence contained in the
28 record of conviction or by evidence extrinsic to the record
29 of conviction;';
30 (3) in subparagraph (N), by striking “paragraph (1)(A) or
31 (2) of'; and
32 (4) by striking the undesignated matter following
33 subparagraph (U).
34 (b) Effective Date and Application-
35 (1) IN GENERAL- The amendments made by subsection (a)
36 shall--
37 (A) take effect on the date of the enactment of this
38 Act; and
39 (B) apply to any conviction that occurred on or after
40 the date of the enactment of this Act.
41 (2) APPLICATION OF IIRAIRA AMENDMENTS- The
42 amendments to section 101(a)(43) of the Immigration and
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Nationality Act made by section 321 of the Illegal
Immigration Reform and Immigrant Responsibility Act of
1996 (division C of Public Law 104-208; 110 Stat. 3009-
627) shall continue to apply, whether the conviction was
entered before, on, or after September 30, 1996.

SEC. 205. INCREASED CRIMINAL PENALTIES RELATED TO GANG
VIOLENCE AND REMOVAL.

(a) DEFINITION OF CRIMINAL GANG- Section 101(a) of the
Immigration and Nationality

Act (8 U.S.C. 1101(a)) is amended by inserting after subparagraph
(51) the following:

“(52) The term “criminal gang”

5/18/2007

(a) means an ongoing group, club, organization, or
association of 5 or more persons--

(1) that has as 1 of its primary purposes the
commission of 1 or more of the criminal offenses
described in subsection (b); and

(2) the members of which engage, or have engaged
within the past 5 years, in a continuing series of
offenses described in subsection (b);

(b) Offenses described in this section, whether in violation
of Federal or State law or in violation of the law of a
foreign country, and regardless of whether charged, are:

(1) a “felony drug offense” (as defined in section 102
of the Controlled Substances Act (21 U.S.C. 802));

(2) a felony offense involving firearms or explosives
or in violation of section 931 of title 18 (relating to
purchase, ownership, or possession of body armor by
violent felons);

(3) an offense under section 274 (relating to bringing
in and harboring certain aliens), section 277 (relating
to aiding or assisting certain aliens to enter the
United States), or section 278 (relating to the
importation of an alien for immoral purpose) of the
Immigration and Nationality Act;
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(4) a felony crime of violence as defined in section
16 of title 18, which is punishable by a sentence of
imprisonment of five years or more;

(5) a crime involving obstruction of justice;
tampering with or retaliating against a witness,
victim, or informant; or burglary;

(6) Any conduct punishable under sections 1028 and
1029 of title 18 (relating to fraud and related activity
in connection with identification documents or access
devices), sections 1581 through 1594 of title 18
(relating to peonage, slavery and trafficking in
persons), section 1952 of title 18 (relating to
interstate and foreign travel or transportation in aid
of racketeering enterprises), section 1956 of title 18
(relating to the laundering of monetary instruments),
section 1957 of title 18 (relating to engaging in
monetary transactions in property derived from
specified unlawful activity), or sections 2312 through
2315 of title 18 (relating to interstate transportation
of stolen motor vehicles or stolen property);

(7) a conspiracy to commit an offense described in
subparagraphs (1)-(6).

“Notwithstanding any other provision of law

(including any effective date), the term applies regardless
of whether the conduct occurred before, on, or after the
date of enactment of this provision.”.

(b) INADMISSIBILITY- Section 212(a)(2) (8 U.S.C. 1182(a)(2)) is

amended--

5/18/2007

(A) by redesignating subparagraph (F) as

subparagraph (J); and

(B) by inserting after subparagraph (E) the

following:
" (F) ALIENS ASSOCIATED WITH CRIMINAL
GANGS- Unless the Secretary of Homeland
Security or the Attorney General waives the
application of this subparagraph, any alien who
a consular officer, the Attorney General, or the
Secretary of Homeland Security knows or has

49



27

DRAFT - FOR DISCUSSION PURPOSES ONLY
May 18,2007 11:58 p.m.

reason to believe has participated in a criminal
gang (as defined in section 101(a)(52)),
knowing or having reason to know that such
participation promoted, furthered, aided, or
supported the illegal activity of the criminal
gang, is inadmissible.'.

(c) DEPORTABILITY. Section 237(a)(2) of the Immigration and
Nationality Act (8
U.S.C. 1227(a)(2)) is amended by adding at the end the following:

“(F) ALIENS ASSOCIATED WITH CRIMINAL GANGS- Any alien, in or
admitted to the United States, who at any time has participated in a
criminal gang (as defined in section 101(a)(52)), knowing or having
reason to know that such participation will promote, further, aid, or
supportthe illegal activity of the criminal gang is deportable. The
Secretary of Homeland Security or the Attorney General may in his
discretion waive this subparagraph.”

(d) TEMPORARY PROTECTED STATUS. Section 244 (8 U.S.C. 1254a) is
amended—

(1) by striking “Attorney General” each place it appears and
inserting “Secretary
of Homeland Security”;

(2) in subparagraph (c)(2)(B), by adding at the end:

“(iii) the alien participates in, or at any time after admission has
participated in, the activities of a criminal gang (as defined in
section 101(a)(52)), knowing or having reason to know that
such participation will promote, further, aid, or support

the illegal activity of the criminal gang.”; and

(3) in subsection (d)—
(A) by striking paragraph (3); and
(B) in paragraph (4), by adding at the end the following:
‘The Secretary of Homeland Security may detain an alien

provided temporary protected status under this section
whenever appropriate under any other provision.”
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(e) Penalties Related to Removal- Section 243 (8 U.S.C. 1253) is
amended--
(1) in subsection (a)(1)--
(A) in the matter preceding subparagraph (A), by
inserting “212(a) or' after "section'; and
(B) in the matter following subparagraph (D)--
(i) by striking " or imprisoned not more than
four years' and inserting “and imprisoned for
not more than 5 years'; and
(ii) by striking *, or both';
(2) in subsection (b), by striking " not more than $1000 or
imprisoned for not more than one year, or both' and
inserting " under title 18, United States Code, and
imprisoned for not more than 5 years (or for not more
than 10 years if the alien is a member of any of the classes
described in paragraphs (1)(E), (2), (3), and (4) of section
237(a)).'; and

(f) Prohibiting Carrying or Using a Firearm During and in Relation to an
Alien Smuggling Crime- Section 924(c) of title 18, United States Code,
is amended--
(1) in paragraph (1)--
(A) in subparagraph (A), by inserting , alien
smuggling crime,' after “any crime of violence';
(B) in subparagraph (A), by inserting ", alien
smuggling crime,' after “such crime of violence';
(C) in subparagraph (D)(ii), by inserting *, alien
smuggling crime,' after " crime of violence'; and
(2) by adding at the end the following:
" (6) For purposes of this subsection, the term "alien smuggling
crime' means any felony punishable under section 274(a), 277,
or 278 of the Immigration and Nationality Act (8 U.S.C. 1324(a),
1327, and 1328).".

SEC. 206. ILLEGAL ENTRY.

(a) In General- Section 275 (8 U.S.C. 1325) is amended to read
as follows:

“SEC. 275. ILLEGAL ENTRY.
“(a) In General-

" (1) CRIMINAL OFFENSES- An alien shall be subject to the
penalties set forth in paragraph (2) if the alien--
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" (A) knowingly enters or crosses the border into the
United States at any time or place other than as
designated by the Secretary of Homeland Security;

" (B) knowingly eludes examination or inspection by
an immigration officer (including failing to stop at the
command of such officer), or a customs or
agriculture inspection at a port of entry; or

" (C) knowingly enters or crosses the border to the
United States by means of a knowingly false or
misleading representation or the knowing
concealment of a material fact (including such
representation or concealment in the context of
arrival, reporting, entry, or clearance requirements
of the customs laws, immigration laws, agriculture
laws, or shipping laws).

"(2) CRIMINAL PENALTIES- Any alien who violates any
provision under paragraph (1)--

" (A) shall, for the first violation, be fined under title
18, United States Code, imprisoned not more than 6
months, or both;

" (B) shall, for a second or subsequent violation, or
following an order of voluntary departure, be fined
under such title, imprisoned not more than 2 years,
or both;

" (C) if the violation occurred after the alien had been
convicted of 3 or more misdemeanors or for a felony,
shall be fined under such title, imprisoned not more
than 10 years, or both;

" (D) if the violation occurred after the alien had
been convicted of a felony for which the alien
received a term of imprisonment of not less than 30
months, shall be fined under such title, imprisoned
not more than 15 years, or both; and

" (E) if the violation occurred after the alien had been
convicted of a felony for which the alien received a
term of imprisonment of not less than 60 months,
such alien shall be fined under such title, imprisoned
not more than 20 years, or both.

"(3) PRIOR CONVICTIONS- The prior convictions described
in subparagraphs (C) through (E) of paragraph (2) are
elements of the offenses described in that paragraph and
the penalties in such subparagraphs shall apply only in
cases in which the conviction or convictions that form the
basis for the additional penalty are--
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SEC.

" (A) alleged in the indictment or information; and
" (B) proven beyond a reasonable doubt at trial or
admitted by the defendant.
" (4) DURATION OF OFFENSE- An offense under this
subsection continues until the alien is discovered within the
United States by an immigration officer.
" (5) ATTEMPT- Whoever attempts to commit any offense
under this section shall be punished in the same manner
as for a completion of such offense.
" (b) Improper Time or Place; Civil Penalties-Any alien who is
apprehended while entering, attempting to enter, or knowingly
crossing or attempting to cross the border to the United States
at a time or place other than as designated by immigration
officers shall be subject to a civil penalty, in addition to any
criminal or other civil penalties that may be imposed under any
other provision of law, in an amount equal to--
"(1) not less than $50 or more than $250 for each such
entry, crossing, attempted entry, or attempted crossing; or
" (2) twice the amount specified in paragraph (1) if the
alien had previously been subject to a civil penalty under
this subsection.
(b) Clerical Amendment- The table of contents is amended by
striking the item relating to section 275 and inserting the
following:
"Sec. 275. Illegal entry.".
(c) Effective Date - Subsection (a)(4) of section 275 of the
Immigration and Nationality Act, as created by this Act, shall
apply only to violations of subsection (a)(1) of Section 275
committed on or after the date of enactment of this Act.

207. ILLEGAL REENTRY.

Section 276 (8 U.S.C. 1326) is amended to read as follows:

"SEC. 276. REENTRY OF REMOVED ALIEN.

" (a) Reentry After Removal- Any alien who has been denied
admission, excluded, deported, or removed, or who has
departed the United States while an order of exclusion,
deportation, or removal is outstanding, and subsequently enters,
attempts to enter, crosses the border to, attempts to cross the
border to, or is at any time found in the United States, shall be
fined under title 18, United States Code, imprisoned not more
than 2 years, or both.
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1 " (b) Reentry of Criminal Offenders- Notwithstanding the penalty
2 provided in subsection (a), if an alien described in that
3 subsection--
4 (1) was convicted for 3 or more misdemeanors or a
5 felony before such removal or departure, the alien shall be
6 fined under title 18, United States Code, imprisoned not
7 more than 10 years, or both;
8 " (2) was convicted for a felony before such removal or
9 departure for which the alien was sentenced to a term of
10 imprisonment of not less than 30 months, the alien shall
11 be fined under such title, imprisoned not more than 15
12 years, or both;
13 " (3) was convicted for a felony before such removal or
14 departure for which the alien was sentenced to a term of
15 imprisonment of not less than 60 months, the alien shall
16 be fined under such title, imprisoned not more than 20
17 years, or both;
18 " (4) was convicted for 3 felonies before such removal or
19 departure, the alien shall be fined under such title,
20 imprisoned not more than 20 years, or both; or
21 " (5) was convicted, before such removal or departure, for
22 murder, rape, kidnaping, or a felony offense described in
23 chapter 77 (relating to peonage and slavery) or 113B
24 (relating to terrorism) of such title, the alien shall be fined
25 under such title, imprisoned not more than 20 years, or
26 both.
27 " (c) Reentry After Repeated Removal- Any alien who has been
28 denied admission, excluded, deported, or removed 3 or more
29 times and thereafter enters, attempts to enter, crosses the
30 border to, attempts to cross the border to, or is at any time
31 found in the United States, shall be fined under title 18, United
32 States Code, imprisoned not more than 10 years, or both.
33 " (d) Proof of Prior Convictions- The prior convictions described in
34 subsection (b) are elements of the crimes described in that
35 subsection, and the penalties in that subsection shall apply only
36 in cases in which the conviction or convictions that form the
37 basis for the additional penalty are--
38 "(1) alleged in the indictment or information; and
39 " (2) proven beyond a reasonable doubt at trial or admitted
40 by the defendant.
41 " (e) Affirmative Defenses- It shall be an affirmative defense to a
42 violation of this section that--
43 " (1) prior to the alleged violation, the alien had sought
44 and received the express consent of the Secretary of
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Homeland Security to reapply for admission into the United
States;
" (2) with respect to an alien previously denied admission
and removed, the alien--
" (A) was not required to obtain such advance
consent under the Immigration and Nationality Act or
any prior Act; and
" (B) had complied with all other laws and regulations
governing the alien's admission into the United
States; or
'(3) at the time of the prior exclusion, deportation,
removal, or denial of admission alleged in the violation, the
alien—
‘(A) was under the age of eighteen, and
'(B) had not been convicted of a crime or adjudicated
a delinquent minor by a court of the United States,
or a court of a state or territory, for conduct that
would constitute a felony if committed by an adult.

" (f) Limitation on Collateral Attack on Underlying Removal
Order- In a criminal proceeding under this section, an alien may
not challenge the validity of any prior removal order concerning
the alien unless the alien demonstrates by clear and convincing
evidence that--

(1) the alien exhausted all administrative remedies that

may have been available to seek relief against the order;

" (2) the removal proceedings at which the order was

issued improperly deprived the alien of the opportunity for

judicial review; and

" (3) the entry of the order was fundamentally unfair.
" (g) Reentry of Alien Removed Prior to Completion of Term of
Imprisonment- Any alien removed pursuant to section 241(a)(4)
who enters, attempts to enter, crosses the border to, attempts
to cross the border to, or is at any time found in, the United
States shall be incarcerated for the remainder of the sentence of
imprisonment which was pending at the time of deportation
without any reduction for parole or supervised release unless the
alien affirmatively demonstrates that the Secretary of Homeland
Security has expressly consented to the alien's reentry. Such
alien shall be subject to such other penalties relating to the
reentry of removed aliens as may be available under this section
or any other provision of law.
" (h) Limitation- It is not aiding and abetting a violation of this
section for an individual to provide an alien with emergency
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humanitarian assistance, including emergency medical care and
food, or to transport the alien to a location where such
assistance can be rendered without compensation or the
expectation of compensation.

" (i) Definitions- In this section:

"(1) FELONY- Term " felony' means any criminal offense
punishable by a term of imprisonment of more than 1 year
under the laws of the United States, any State, or a
foreign government.

" (2) MISDEMEANOR- The term " misdemeanor' means any
criminal offense punishable by a term of imprisonment of
not more than 1 year under the applicable laws of the
United States, any State, or a foreign government.

"(3) REMOVAL- The term "removal' includes any denial of
admission, exclusion, deportation, or removal, or any
agreement by which an alien stipulates or agrees to
exclusion, deportation, or removal.

"(4) STATE- The term °State' means a State of the United
States, the District of Columbia, and any commonwealth,
territory, or possession of the United States.'.

SEC. 208. REFORM OF PASSPORT, VISA, AND IMMIGRATION
FRAUD OFFENSES.

(a) Passport, Visa, and Immigration Fraud-

(1) IN GENERAL- Chapter 75 of title 18, United States Code,
is amended to read as follows:

"CHAPTER 75--PASSPORT, VISA, AND IMMIGRATION

FRAUD

Sec.

*1541. Trafficking in passports.
"1542. False statement in an application for a passport.

“1543. Forgery and unlawful production of a passport.

* 1544, Misuse of a passport.
" 1545. Schemes to defraud aliens.

*1546. Immigration and visa fraud.

*1547. Marriage fraud.

*1548. Attempts and conspiracies.

*1549. Alternative penalties for certain offenses.

5/18/2007
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*1550. Seizure and forfeiture.

*1551. Additional jurisdiction.

*1552. Definitions.

*1553. Authorized law enforcement activities."

“Sec. 1541. Trafficking in passports

" (a) Multiple Passports.- Any person who, during any period of 3
years or less, knowingly--

(1) and without lawful authority produces, issues, or
transfers 10 or more passports;

" (2) forges, counterfeits, alters, or falsely makes 10 or more
passports;

" (3) secures, possesses, uses, receives, buys, sells, or
distributes 10 or more passports, knowing the passports to be
forged, counterfeited, altered, falsely made, stolen, procured
by fraud, or produced or issued without lawful authority; or

" (4) completes, mails, prepares, presents, signs, or submits
10 or more applications for a United States passport, knowing
the applications to contain any false statement or
representation,

shall be fined under this title, imprisoned not more than 20 years,
or both.

" (b) Passport Materials- Any person who knowingly and without
lawful authority produces, buys, sells, possesses, or uses any
official material (or counterfeit of any official material) used to
make a passport, including any distinctive paper, seal, hologram,
image, text, symbol, stamp, engraving, or plate, shall be fined
under this title, imprisoned not more than 20 years, or both.

“Sec. 1542. False statement in an application for a passport.

(a) In General.— Any person who knowingly makes any false statement
or representation in an application for a United States passport, or
mails, prepares, presents, or signs an application for a United States
passport knowing the application to contain any false statement or
representation, shall be fined under this title, imprisoned not more
than 15 years, or both.

(b) Venue.-
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(1) An offense under subsection (a) may be prosecuted in any
district,
(A) in which the false statement or representation was
made or the application for a United States passport was
prepared or signed, or
(B) in which or to which the application was mailed or
presented.
(2) An offense under subsection (a) involving an application
prepared and adjudicated outside the United States may be
prosecuted in the district in which the resultant passport was or
would have been produced.

(c) Savings Clause.—-Nothing in this section may be construed to limit
the venue otherwise available under sections 3237 and 3238 of this
title.

“Sec. 1543. Forgery and unlawful production of a passport
" (a) Forgery- Any person who--

" (1) knowingly forges, counterfeits, alters, or falsely makes
any passport; or

" (2) knowingly transfers any passport knowing it to be
forged, counterfeited, altered, falsely made, stolen, or to have
been produced or issued without lawful authority,

shall be fined under this title, imprisoned not more than 15 years,
or both.

" (b) Unlawful Production- Any person who knowingly and without
lawful authority--

(1) produces, issues, authorizes, or verifies a passport in
violation of the laws, regulations, or rules governing the
issuance of the passport;

" (2) produces, issues, authorizes, or verifies a United States
passport for or to any person, knowing or in reckless
disregard of the fact that such person is not entitled to
receive a passport; or

" (3) transfers or furnishes a passport to any person for use
by any person other than the person for whom the passport
was issued or designed,

shall be fined under this title, imprisoned not more than 15 years,
or both.
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1

2 “Sec. 1544. Misuse of a passport

3 Any person who knowingly--

4 " (1) uses any passport issued or designed for the use of

5 another;

6 " (2) uses any passport in violation of the conditions or

7 restrictions therein contained, or in violation of the laws,

8 regulations, or rules governing the issuance and use of the
9 passport;

10 " (3) secures, possesses, uses, receives, buys, sells, or

11 distributes any passport knowing it to be forged,

12 counterfeited, altered, falsely made, procured by fraud, or
13 produced or issued without lawful authority; or

14 " (4) violates the terms and conditions of any safe conduct
15 duly obtained and issued under the authority of the United
16 States,

17 shall be fined under this title, imprisoned not more than 15 years,
18 or both.

19
20 " Sec. 1545. Schemes to defraud aliens
21 " (a) In General- Any person who knowingly executes a scheme or
22 artifice, in connection with any matter that is authorized by or
23 arises under Federal immigration laws or any matter the offender
24 claims or represents is authorized by or arises under Federal
25 immigration laws, to--
26 " (1) defraud any person, or
27 " (2) obtain or receive money or anything else of value from
28 any person, by means of false or fraudulent pretenses,
29 representations, or promises,
30 shall be fined under this title, imprisoned not more than 15 years,
31 or both.

32 " (b) Misrepresentation- Any person who knowingly and falsely

33 represents that such person is an attorney or accredited

34 representative (as that term is defined in section 1292.1 of title 8,
35 Code of Federal Regulations (or any successor regulation to such
36 section)) in any matter arising under Federal immigration laws shall
37 be fined under this title, imprisoned not more than 15 years, or
38 both.
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“Sec. 1546. Immigration and visa fraud
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" (a) In General- Any person who knowingly--

" (1) uses any immigration document issued or designed for
the use of another;

" (2) forges, counterfeits, alters, or falsely makes any
immigration document;

" (3) completes, mails, prepares, presents, signs, or submits
any immigration document knowing it to contain any
materially false statement or representation;

" (4) secures, possesses, uses, transfers, receives, buys, sells,
or distributes any immigration document knowing it to be
forged, counterfeited, altered, falsely made, stolen, procured
by fraud, or produced or issued without lawful authority;

" (5) adopts or uses a false or fictitious name to evade or to
attempt to evade the immigration laws; or

" (6) transfers or furnishes, without lawful authority, an
immigration document to another person for use by a person
other than the person for whom the immigration document
was issued or designed,

shall be fined under this title, imprisoned not more than 15 years,
or both.

“(b) Any person who, during any period of 3 years or less,
knowingly --

(1) and without lawful authority produces, issues, or
transfers 10 or more immigration documents;

" (2) forges, counterfeits, alters, or falsely makes 10 or more
immigration documents;

" (3) secures, possesses, uses, buys, sells, or distributes 10 or
more immigration documents, knowing the immigration
documents to be forged, counterfeited, altered, stolen, falsely
made, procured by fraud, or produced or issued without
lawful authority; or

" (4) completes, mails, prepares, presents, signs, or submits
10 or more immigration documents knowing the documents
to contain any materially false statement or representation,

shall be fined under this title, imprisoned not more than 20 years,
or both.
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" (c) Immigration Document Materials.- Any person who knowingly
and without lawful authority produces, buys, sells, or possesses any
official material (or counterfeit of any official material) used to
make an immigration document, including any distinctive paper,
seal, hologram, image, text, symbol, stamp, engraving, or plate,
shall be fined under this title, imprisoned not more than 20 years,
or both.

“(d) Employment Documents.—Whoever uses—

“(1) an identification document, knowing (or having reason to
know) that the document was not issued lawfully for the use of the
possessor;

“(2) an identification document knowing (or having reason to
know) that the document is false; or

“(3) a false attestation,

for the purpose of satisfying a requirement of section 274A(b) of
the Immigration and Nationality Act (8 U.S.C. 1324a(b)), shall be
fined under this title, imprisoned not more than 5 years, or both.”.

“Sec. 1547. Marriage fraud

" (a) Evasion or Misrepresentation.- Any person who--

" (1) knowingly enters into a marriage for the purpose of
evading any provision of the immigration laws; or

" (2) knowingly misrepresents the existence or circumstances
of a marriage--

“(A) in an application or document authorized by the
immigration laws; or

" (B) during any immigration proceeding conducted by
an administrative adjudicator (including an immigration
officer or examiner, a consular officer, an immigration
judge, or a member of the Board of Immigration
Appeals),

shall be fined under this title, imprisoned not more than 10 years,
or both.

" (b) Multiple Marriages.- Any person who--

" (1) knowingly enters into 2 or more marriages for the
purpose of evading any immigration law; or
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" (2) knowingly arranges, supports, or facilitates 2 or more
marriages designed or intended to evade any immigration
law,

shall be fined under this title, imprisoned not more than 20 years,
or both.

" (c) Commercial Enterprise- Any person who knowingly establishes
a commercial enterprise for the purpose of evading any provision of
the immigration laws shall be fined under this title, imprisoned for
not more than 10 years, or both.

" (d) Duration of Offense.-

"(1) IN GENERAL- An offense under subsection (a) or (b)
continues until the fraudulent nature of the marriage or
marriages is discovered by an immigration officer.

" (2) COMMERCIAL ENTERPRISE- An offense under subsection
(c) continues until the fraudulent nature of the commercial
enterprise is discovered by an immigration officer or other law
enforcement officer.

“Sec. 1548. Attempts and conspiracies

“Any person who attempts or conspires to violate any section of
this chapter shall be punished in the same manner as a person who
completed a violation of that section.

“Sec. 1549. Alternative penalties for certain offenses
Notwithstanding any other provision of this title, the maximum term of
imprisonment that may be imposed for an offense under this chapter—
(1) if committed to facilitate a drug trafficking crime (as defined
in 929(a)) is 20 years; and
(2) if committed to facilitate an act of international terrorism (as
defined in section 2331) is 25 years.

“Sec. 1550. Seizure and forfeiture

" (a) Forfeiture- Any property, real or personal, used to commit or
facilitate the commission of a violation of any section of this
chapter, the gross proceeds of such violation, and any property
traceable to such property or proceeds, shall be subject to
forfeiture.

" (b) Applicable Law- Seizures and forfeitures under this section
shall be governed by the provisions of chapter 46 relating to civil
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1 forfeitures, except that such duties as are imposed upon the

2 Secretary of the Treasury under the customs laws described in
3 section 981(d) shall be performed by such officers, agents, and
4 other persons as may be designated for that purpose by the

5 Secretary of Homeland Security, the Secretary of State, or the
6 Attorney General.

7

8

“Sec. 1551. Additional jurisdiction

9 " (a) In General.- Any person who commits an offense under this
10 chapter within the special maritime and territorial jurisdiction of the
11 United States shall be punished as provided under this chapter.
12 " (b) Extraterritorial Jurisdiction.- Any person who commits an
13 offense under this chapter outside the United States shall be
14 punished as provided under this chapter if--
15 (1) the offense involves a United States passport or
16 immigration document (or any document purporting to be
17 such a document) or any matter, right, or benefit arising
18 under or authorized by Federal immigration laws;
19 " (2) the offense is in or affects foreign commerce;
20 " (3) the offense affects, jeopardizes, or poses a significant
21 risk to the lawful administration of Federal immigration laws,
22 or the national security of the United States;
23 " (4) the offense is committed to facilitate an act of
24 international terrorism (as defined in section 2331) or a drug
25 trafficking crime (as defined in section 929(a)(2)) that affects
26 or would affect the national security of the United States;
27 " (5) the offender is a national of the United States or an alien
28 lawfully admitted for permanent residence in the United
29 States (as those terms are defined in section 101(a) of the
30 Immigration and Nationality Act (8 U.S.C. 1101(a))); or
31 " (6) the offender is a stateless person whose habitual
32 residence is in the United States.
33
34 “Sec. 1552. Definitions
35 " As used in this chapter:
36 "(1) The term " falsely make' means to prepare or complete
37 an immigration document with knowledge or in reckless
38 disregard of the fact that the document--

5/18/2007 63



O3 NNk W

[S—
S O

—_
N —

[S—
(8]

DN M= = = =
[=>ENoRNoHEN B e) NNV, I N

N NN
(ST NS R

[\
N

N DB
~N O\ W

N BN
O o0

W W
— O

W W
[SS I\

W W W
N D A~

W
~

DRAFT - FOR DISCUSSION PURPOSES ONLY

May 18,2007 11:58 p.m.

5/18/2007

" (A) contains a statement or representation that is
false, fictitious, or fraudulent;

" (B) has no basis in fact or law; or

" (C) otherwise fails to state a fact which is material to
the purpose for which the document was created,
designed, or submitted.

"(2) The term ‘application for a United States passport’
includes any document, photograph, or other piece of
evidence attached to or submitted in support of the
application.

" (3) The term ‘false statement or representation’ includes a
personation or an omission.

"(4) The term “immigration document'--

"(A) means any application, petition, affidavit,
declaration, attestation, form, visa, identification card,
alien registration document, employment authorization
document, border crossing card, certificate, permit,
order, license, stamp, authorization, grant of authority,
or other official document, arising under or authorized
by the immigration laws of the United States; and

" (B) includes any document, photograph, or other piece
of evidence attached to or submitted in support of an
immigration document.

*(5) The term " immigration laws' includes--

" (A) the laws described in section 101(a)(17) of the
Immigration and Nationality Act (8 U.S.C.
1101(a)(17));

" (B) the laws relating to the issuance and use of
passports; and

" (C) the regulations prescribed under the authority of
any law described in paragraphs (A) and (B).

"(6) The term " immigration proceeding' includes an
adjudication, interview, hearing, or review.

“(7) A person does not exercise lawful authority' if the
person abuses or improperly exercises lawful authority the
person otherwise holds.

"(8) The term " passport' means—
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(A) a travel document attesting to the identity and
nationality of the bearer that is issued under the
authority of the Secretary of State, a foreign
government, or an international organization; or

(B) any instrument purporting to be a document
described in subparagraph (A).

"(9) The term ‘to present’ means to offer or submit for official
processing, examination, or adjudication. Any such
presentation continues until the official processing,
examination, or adjudication is complete.

"(10) The term ‘proceeds’ includes any property or interest in
property obtained or retained as a consequence of an act or
omission in violation of this section.

"(11) The term " produce' means to make, prepare,
assemble, issue, print, authenticate, or alter.

"(12) The term " State' means a State of the United States,
the District of Columbia, or any commonwealth, territory, or
possession of the United States.

"(13) The ‘use’ of a passport or an immigration document
referred to in section 1541(a), section 1543(b), section 1544,
section 1546(a), and section 1546(b) of this chapter includes
any officially authorized use; use to travel; use to
demonstrate identity, residence, nationality, citizenship, or
immigration status; use to seek or maintain employment; or
use in any matter within the jurisdiction of the Federal
government or of a State government.’

“Sec. 1553. Authorized law enforcement activities

“Nothing in this chapter shall prohibit any lawfully authorized
investigative, protective, or intelligence activity of a law enforcement
agency of the United States, a State, or a political subdivision of a
State, or an intelligence agency of the United States, or any activity
authorized under title V of the Organized Crime Control Act of 1970
(84 Stat. 933).

(b) Protection For Legitimate Refugees And Asylum Seekers—

(1) Prosecution Guidelines.— The Attorney General, in
consultation with the Secretary of Homeland Security, shall
develop binding prosecution guidelines for federal prosecutors to
ensure that any prosecution of an alien seeking entry into the
United States by fraud is consistent with the obligations of the

5/18/2007
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1 United States under Article 31(1) of the Convention Relating to
2 the Status of Refugees, done at Geneva July 28, 1951 (as made
3 applicable by the Protocol Relating to the Status of Refugees,

4 done at New York January 31, 1967 (19 UST 6223)).

5 (2) No Private Right of Action.— The guidelines required by

6 subparagraph (1), and any internal office procedures adopted

7 pursuant thereto, are intended solely for the guidance of

8 attorneys for the United States. This section, the guidelines

9 required by subsection (a), and the process for determining such
10 guidelines are not intended to, do not, and may not be relied

11 upon to create any right or benefit, substantive or procedural,
12 enforceable at law by any party in any administrative, civil, or
13 criminal matter.

14

15 SEC. 209. INADMISSIBILITY AND REMOVAL FOR PASSPORT
16 AND IMMIGRATION FRAUD OFFENSES.

17 (a) Inadmissibility- Section 212(a)(2)(A)(i) (8 U.S.C.

18 1182(a)(2)(A)(i)) is amended--

19 (1) in subclause (1), by striking *, or' at the end and

20 inserting a semicolon;

21 (2) in subclause (II), by striking the comma at the end and
22 inserting " ; or'; and

23 (3) by inserting after subclause (II) the following:

24 " (III) a violation of (or a conspiracy or
25 attempt to violate) section 1541, 1545,
26 subsection (b) of section 1546, or

27 subsection (b) of section 1547 of title 18,
28 United States Code,'.

29 (b) Removal- Section 237(a)(3)(B)(iii) (8 U.S.C.

30 1227(a)(3)(B)(iii)) is amended to read as follows:

31 " (iii) a violation of (or a conspiracy or attempt
32 to violate) section 1541, 1545, 1546, or

33 subsection (b) of section 1547 of title 18,

34 United States Code,".

35 (c) Effective Date- The amendments made by subsections (a)
36 and (b) shall apply to proceedings pending on or after the date
37 of the enactment of this Act, with respect to conduct occurring
38 on or after that date.

39 SEC. 210. INCARCERATION OF CRIMINAL ALIENS.
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SEC.

(a) Institutional Removal Program-
(1) CONTINUATION- The Secretary shall continue to
operate the Institutional Removal Program (referred to in
this section as the “Program') or shall develop and
implement another program to--
(A) identify removable criminal aliens in Federal and
State correctional facilities;
(B) ensure that such aliens are not released into the
community; and
(C) remove such aliens from the United States after
the completion of their sentences.
(2) EXPANSION- The Secretary may extend the scope of
the Program to all States.
(b) Technology Usage- Technology, such as videoconferencing,
shall be used to the maximum extent practicable to make the
Program available in remote locations. Mobile access to Federal
databases of aliens, such as IDENT, and live scan technology
shall be used to the maximum extent practicable to make these
resources available to State and local law enforcement agencies
in remote locations.
(c) Report to Congress- Not later than 6 months after the date of
the enactment of this Act, and annually thereafter, the Secretary
shall submit a report to Congress on the participation of States
in the Program and in any other program authorized under
subsection (a).
(d) Authorization of Appropriations- There are authorized to be
appropriated such sums as may be necessary in each of the
fiscal years 2008 through 2012 to carry out the Program.

211. ENCOURAGING ALIENS TO DEPART VOLUNTARILY.

(a) In General- Section 240B (8 U.S.C. 1229c¢) is amended--

(1) in subsection (a)--

(A) by amending paragraph (1) to read as follows:
"(1) INSTEAD OF REMOVAL PROCEEDINGS- If an alien is
not described in paragraph (2)(A)(iii) or (4) of section
237(a), the Secretary of Homeland Security may permit
the alien to voluntarily depart the United States at the
alien's own expense under this subsection instead of being
subject to proceedings under section 240.";

(B) by striking paragraph (3);

(C) by redesignating paragraph (2) as paragraph

(3);

(D) by adding after paragraph (1) the following:
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*(2) BEFORE THE CONCLUSION OF REMOVAL
PROCEEDINGS- If an alien is not described in paragraph
(2)(A)(iii) or (4) of section 237(a), the Attorney General
may permit the alien to voluntarily depart the United
States at the alien's own expense under this subsection
after the initiation of removal proceedings under section
240 and before the conclusion of such proceedings before
an immigration judge.’;
(E) in paragraph (3), as redesignated--
(i) by amending subparagraph (A) to read as
follows:
“(A) INSTEAD OF REMOVAL- Subject to
subparagraph (C), permission to voluntarily depart
under paragraph (1) shall not be valid for any period
in excess of 120 days. The Secretary may require an
alien permitted to voluntarily depart under
paragraph (1) to post a voluntary departure bond, to
be surrendered upon proof that the alien has
departed the United States within the time
specified.’;
(ii) by redesignating subparagraphs (B), (C),
and (D) as paragraphs (C), (D), and (E),
respectively;
(iii) by adding after subparagraph (A) the
following:
" (B) BEFORE THE CONCLUSION OF REMOVAL
PROCEEDINGS- Permission to voluntarily depart
under paragraph (2) shall not be valid for any period
in excess of 60 days, and may be granted only after
a finding that the alien has the means to depart the
United States and intends to do so. An alien
permitted to voluntarily depart under paragraph (2)
shall post a voluntary departure bond, in an amount
necessary to ensure that the alien will depart, to be
surrendered upon proof that the alien has departed
the United States within the time specified. An
immigration judge may waive the requirement to
post a voluntary departure bond in individual cases
upon a finding that the alien has presented
compelling evidence that the posting of a bond will
pose a serious financial hardship and the alien has
presented credible evidence that such a bond is
unnecessary to guarantee timely departure.';
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(iv) in subparagraph (C), as redesignated, by
striking ~subparagraphs (C) and(D)(ii)' and
inserting " subparagraphs (D) and (E)(ii)'";
(v) in subparagraph (D), as redesignated, by
striking “subparagraph (B)' each place that
term appears and inserting " subparagraph
(C)"; and
(vi) in subparagraph (E), as redesignated, by
striking “subparagraph (B)' each place that
term appears and inserting " subparagraph
(C)"; and
(F) in paragraph (4), by striking " paragraph (1)' and
inserting " paragraphs (1) and (2)';
(2) in subsection (b)(2), by striking " a period exceeding
60 days' and inserting "any period in excess of 45 days';
(3) by amending subsection (c) to read as follows:

" (c) Conditions on Voluntary Departure-

5/18/2007

"(1) VOLUNTARY DEPARTURE AGREEMENT- Voluntary
departure may only be granted as part of an affirmative
agreement by the alien.
"(2) CONCESSIONS BY THE SECRETARY- In connection
with the alien's agreement to depart voluntarily under
paragraph (1), the Secretary of Homeland Security may
agree to a reduction in the period of inadmissibility under
subparagraph (A) or (B)(i) of section 212(a)(9).
" (3) ADVISALS- Agreements relating to voluntary
departure granted during removal proceedings under
section 240, or at the conclusion of such proceedings, shall
be presented on the record before the immigration judge.
The immigration judge shall advise the alien of the
consequences of a voluntary departure agreement before
accepting such agreement.
" (4) FAILURE TO COMPLY WITH AGREEMENT- If an alien
agrees to voluntary departure under this section and fails
to depart the United States within the time allowed for
voluntary departure or fails to comply with any other terms
of the agreement (including failure to timely post any
required bond), the alien is--

“(A) ineligible for the benefits of the agreement;

" (B) subject to the penalties described in subsection

(d); and

" (C) subject to an alternate order of removal if

voluntary departure was granted under subsection

(a)(2) or (b);
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(4) by amending subsection (d) to read as follows:

" (d) Penalties for Failure To Depart- If an alien is permitted to
voluntarily depart under this section and fails to voluntarily
depart from the United States within the time period specified or
otherwise violates the terms of a voluntary departure
agreement, the alien will be subject to the following penalties:

" (1) CIVIL PENALTY- The alien shall be liable for a civil
penalty of $3,000. The order allowing voluntary departure
shall specify the amount of the penalty, which shall be
acknowledged by the alien on the record. If the Secretary
thereafter establishes that the alien failed to depart
voluntarily within the time allowed, no further procedure
will be necessary to establish the amount of the penalty,
and the Secretary may collect the civil penalty at any time
thereafter and by whatever means provided by law. An
alien will be ineligible for any benefits under this chapter
until this civil penalty is paid.
"(2) INELIGIBILITY FOR RELIEF- The alien shall be
ineligible during the time the alien remains in the United
States and for a period of 10 years after the alien's
departure for any further relief under this section and
sections 240A, 245, 248, and 249. The order permitting
the alien to depart voluntarily shall inform the alien of the
penalties under this subsection.
" (3) REOPENING- The alien shall be ineligible to reopen
the final order of removal that took effect upon the alien's
failure to depart, or upon the alien's other violations of the
conditions for voluntary departure, during the period
described in paragraph (2). This paragraph does not
preclude a motion to reopen to seek withholding of
removal under section 241(b)(3) or protection against
torture, if the motion--
" (A) presents material evidence of changed country
conditions arising after the date of the order granting
voluntary departure in the country to which the alien
would be removed; and
" (B) makes a sufficient showing to the satisfaction of
the Attorney General that the alien is otherwise
eligible for such protection.'; and
(5) by amending subsection (e) to read as follows:

" (e) Eligibility-

5/18/2007

"(1) PRIOR GRANT OF VOLUNTARY DEPARTURE- An alien
shall not be permitted to voluntarily depart under this
section if the Secretary of Homeland Security or the
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Attorney General previously permitted the alien to depart
voluntarily.

"(2) RULEMAKING- The Secretary may promulgate
regulations to limit eligibility or impose additional
conditions for voluntary departure under subsection (a)(1)
for any class of aliens. The Secretary or Attorney General
may by regulation limit eligibility or impose additional
conditions for voluntary departure under subsections
(a)(2) or (b) of this section for any class or classes of
aliens.'; and

(6) in subsection (f), by adding at the end the following:
“Notwithstanding section 242(a)(2)(D) of this Act, sections
1361, 1651, and 2241 of title 28, United States Code, any
other habeas corpus provision, and any other provision of
law (statutory or nonstatutory), no court shall have
jurisdiction to affect, reinstate, enjoin, delay, stay, or toll
the period allowed for voluntary departure under this
section.'.

(b) Rulemaking- The Secretary shall promulgate regulations to
provide for the imposition and collection of penalties for failure
to depart under section 240B(d) of the Immigration and
Nationality Act (8 U.S.C. 1229¢(d)).

(c) Effective Dates-

(1) IN GENERAL- Except as provided in paragraph (2), the
amendments made by this section shall apply with respect
to all orders granting voluntary departure under section
240B of the Immigration and Nationality Act (8 U.S.C.
1229c¢) made on or after the date that is 180 days after
the enactment of this Act.

(2) EXCEPTION- The amendment made by subsection
(a)(6) shall take effect on the date of the enactment of this
Act and shall apply with respect to any petition for review
which is filed on or after such date.

SEC. 212. DETERRING ALIENS ORDERED REMOVED FROM
REMAINING IN THE UNITED STATES UNLAWFULLY.

(a) Inadmissible Aliens- Section 212(a)(9)(A) (8 U.S.C.
1182(a)(9)(A)) is amended--

5/18/2007

(1) in clause (i), by striking " seeks admission within 5
years of the date of such removal (or within 20 years' and
inserting " seeks admission not later than 5 years after the
date of the alien's removal (or not later than 20 years after
the alien's removal'; and
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(2) in clause (ii), by striking " seeks admission within 10
years of the date of such alien's departure or removal (or
within 20 years of' and inserting " seeks admission not
later than 10 years after the date of the alien's departure
or removal (or not later than 20 years after'.

(b) Bar on Discretionary Relief- Section 274D (8 U.S.C. 1324d) is
amended--

(1) in subsection (a), by striking * Commissioner' and
inserting * Secretary of Homeland Security'; and
(2) by adding at the end the following:

" (c) Ineligibility for Relief-

"(1) IN GENERAL- Unless a timely motion to reconsider
under section 240(c)(6) or a timely motion to reopen
under section 240(c)(7) is granted, an alien described in
subsection (a) shall be ineligible for any discretionary relief
from removal (including cancellation of removal and
adjustment of status) during the time the alien remains in
the United States and for a period of 10 years after the
alien's departure from the United States.
" (2) SAVINGS PROVISION- Nothing in paragraph (1) shall
preclude a motion to reopen to seek withholding of
removal under section 241(b)(3) or protection against
torture, if the motion--
" (A) presents material evidence of changed country
conditions arising after the date of the final order of
removal in the country to which the alien would be
removed; and
" (B) makes a sufficient showing to the satisfaction of
the Attorney General that the alien is otherwise
eligible for such protection.'.

(c) Effective Dates- The amendments made by this section shall
take effect on the date of the enactment of this Act with respect
to aliens who are subject to a final order of removal entered on
or after such date.

SEC. 213. PROHIBITION OF THE SALE OF FIREARMS TO, OR THE
POSSESSION OF FIREARMS BY CERTAIN ALIENS.

Section 922 of title 18, United States Code, is amended--

5/18/2007

(@) in subsection (d)(5)--
in subparagraph (B), by striking " (y)(2)' and all that
follows and inserting " (y), is in the United States not
as an alien lawfully admitted for permanent
residence’;
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(b) in subsection (g)(5)--

(c) in

in subparagraph (B), by striking " (y)(2)' and all that
follows and inserting " (y), is in the United States not
as an alien lawfully admitted for permanent
residence '; and

subsection (y)--

(1) in the header, by striking * Admitted Under
Nonimmigrant Visas' and inserting " not Lawfully
Admitted for Permanent Residence’;

(2) in paragraph (1), by amending subparagraph (B)
to read as follows:

" (B) the term " lawfully admitted for permanent
residence' has the same meaning as in section
101(a)(20) of the Immigration and Nationality Act (8
U.S.C. 1101(a)(20)).5

(C) in paragraph (2), by striking “under a
nonimmigrant visa' and inserting " but not lawfully
admitted for pe